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	Consultation on proposed rule changes



The Banking Ombudsman Scheme wants your views on suggested amendments to the way it works.
This year, consultant Deborah Hart reviewed the scheme to meet a requirement of the Financial Service Providers (Registration and Dispute Resolution) Act 2008 that approved external dispute resolution schemes conduct regular evaluations of their operations.
The independent review’s report made eleven recommendations. Four, if implemented, would require changes to the scheme’s terms of reference (“rules”).[footnoteRef:1] The scheme’s board supports the recommendations (see its preliminary response). The scheme would like your views on the proposed changes to the scheme rules.  [1:  These set out the powers and duties of the Banking Ombudsman, along with the limits to those powers.] 

In this discussion document you will find a brief explanation of each recommendation, any relevant background and options.  Taking into account feedback from stakeholders, the board will decide which rules to change. Following that decision, expected in early 2025, new rules will be published. 
The deadline for comment is 13 December 2024. Submissions may be published on the scheme’s website. If you don’t want your submission published, mark it “confidential”. 
Email submissions to Nicola.Sladden@bankomb.org.nz 
For questions, call Nicola Sladden on (021) 808 059.
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Recommendation 1: 	BOS should amend its terms of reference so it can deal with complaints against recipient banks, provided banks amend the Code of Banking Practice to institute rules relating to recipient banks, which BOS should encourage them to do.
Recommendation 4: 	BOS should consider a rule change to enable claimants to waive the amount of their claims in excess of the jurisdictional limit.
Recommendation 7:	BOS should amend its rules and operational guidance to reflect that BOS may seek expert advice from a range of experts as it thinks fit.
Recommendation 8:	BOS should amend its rules to change “principles of good banking practice” to “principles of good industry practice”.

	Allow the scheme to deal with complaints against recipient banks



Recommendation 1 proposes that the scheme amends its rules so it can deal with complaints about recipient banks, provided banks amend the Code of Banking Practice to institute rules relating to recipient banks, which the scheme should encourage them to do.
This recommendation was made in response to a submission from a complainant to the review who was the victim of a scam, and believed his case involved red flags for both the sending and receiving bank. But the scheme could only investigate the actions of the sending bank. Other consumers and media commentators, however, have long called for and support this proposed change.   
The scheme’s current rules require the complainant to have received a banking service from the bank they have complained about. Recipient banks do not provide a direct service to customers who have sent funds, and thus complaints about a recipient bank’s actions fall outside the scheme’s scope. 
The review noted that customers rely upon banks, both their own and recipient banks, to act appropriately and it seemed “incongruous” that the scheme was unable to consider complaints about recipient banks, when recipient banks are members of the scheme. 
The review also acknowledged that a necessary pre-requisite to empowering the scheme to consider complaints about recipient banks was the adoption of obligations owed by recipient banks to non-customers and suggested the development of a code similar to that in the United Kingdom.
Background 
The New Zealand Banking Association is currently reviewing the Code of Banking Practice to clarify bank commitments to protect consumers from scams. We recommend the revised Code includes commitments to:
· Take reasonable steps to detect accounts which may be, or are being, used to receive scam funds
· Respond reasonably following notice of concerns about an account or funds at a recipient bank.  
If a recipient bank fails to meet these commitments, and a payer suffers harm as a result, the bank would compensate the payer fully, or partially (depending on the circumstances).  
The scheme supports the development of this scam compensation framework and is being consulted as a key stakeholder. However, the scheme itself does not make industry codes or regulations. 
Complaints about recipient banks are not limited to scam losses, but also arise in genuine payment errors where funds have been delayed or cannot be located, as well as mistaken payments (where a customer accidentally enters the incorrect account number).

Comparable schemes
The Australian Financial Complaints Authority (AFCA) does not have a general power to investigate recipient banks under its terms of reference, however it does have some jurisdiction to consider whether a recipient bank has complied with the provisions of the e-Payments code in relation to recovering mistaken payments. 
The Financial Ombudsman Service in the United Kingdom (FOS UK) can look at the conduct of the recipient bank as a result of a change to its rules in January 2019.  This change was brought about in response to efforts to address harms from authorised push payment scams (where customers are tricked into making payments to scammers).
Options 
One: Keep the current rule that a complaint must be brought by, or on behalf of, the person who received the banking service.
Two: Change the rule to allow complaints to be brought about a recipient bank by the sender of a payment.


	Enable claimants to waive the amount of their claims 
in excess of the jurisdictional limit.



Recommendation 4 proposes enabling claimants to waive the amount of their claims in excess of the jurisdictional limit.
Currently, the scheme cannot consider a complaint if it decides a complainant’s claim is, or is likely to be, more than $500,000 for direct loss and direct incidental expenses, or more than $2,600 (plus GST, if any) per week where a claim relates to a product that provides regular payments (rule 3.1). There is one exception: the scheme can look into a complaint that would otherwise be outside its rules if both sides agree (rule 4). But in reality, this discretion rests with banks alone. Without bank agreement, the scheme must refuse to consider the matter. 
The review noted that the jurisdictional limit is problematic for fraud and scam cases where losses may exceed the limit and where customer resources have been depleted as a consequence of the scam – leaving customers unable to fund court action.
The scheme’s financial limit affects only a small number of cases. Since 1 July 2019, the scheme has formally declined to consider seven cases due to the claims exceeding the financial limit.[footnoteRef:2] Five of the seven cases exceed the current financial limit of $500,000 (increased from $350,000 in July 2024), and six of the seven cases involved scam losses. [2:  These figures only reflect the cases that were declined at dispute stage – other claimants with high-value claims may have opted not to pursue their complaint through the scheme’s process once advised of the financial limits.] 

Background
The Financial Service Providers (Rules for Approved Dispute Resolution Schemes) Regulations 2024 came into effect on 18 July 2024. The Regulations provide that schemes may only require members to pay a person up to $500,000 – or an amount that the complainant and the member agree in writing is to apply in relation to the complaint.
Comparable schemes
In New Zealand, all approved financial dispute resolution schemes have the same $500,000 lump sum compensation limit. However, the Disputes Tribunal, Financial Dispute Resolution Service (FDRS) and FOS UK allows claims of any amount, but limit how much compensation can be awarded.   
Options 
One: Keep the compensation limit at $500,000 and allow larger claims where both sides agree.
Two: Keep the compensation limit at $500,000 and allow larger claims if the complainant agrees to limit their claim to the maximum. 
	Reflect that the scheme may seek expert advice 
from a range of experts as it thinks fit. 



Recommendation 7 proposes that the scheme amend its rules and operational guidelines to reflect that it may seek expert advice from a range of experts as it thinks fit.
The scheme’s rules require the scheme to consult with the industry to determine principles of good banking practice.  The scheme’s operational guidelines provide that it may seek the industry’s view on what is good practice, which can take the form of an industry survey or expert advice. 
The reviewer suggested the adoption of wording similar to that used by AFCA (see further detail below), and suggested when considering a complaint, the scheme may obtain expert advice from academics, bankers, legal advisers, consumer advocates and international banking experts.
This proposed change enables the scheme to obtain expert advice from a wide range of experts as it sees fit, including advice from the industry in relation to good banking practice.   
Comparable schemes
Only one New Zealand financial dispute resolution scheme has provisions relating to expert advice. The IFSO scheme’s terms of reference say it can obtain expert advice, including from a legal expert, industry expert, medical practitioner or building expert. 
FOS UK can take into account evidence from third parties, including the Financial Conducts Authority, other regulators, experts in industry matter and experts in consumer matter. 
The AFCA rule states:
“When considering a complaint, AFCA may consult with industry and consumer advisors as AFCA thinks fit.”
“AFCA may also seek expert advice including from an AFCA-appointed legal expert, industry expert, medical practitioner, building or other relevant expert.”
The AFCA guidance states:
“When considering good industry practice, we may draw on the expertise of AFCA staff, ombudsman, adjudicators or panel members.  On occasions, we may obtain expert advice as to what is good industry practice.”
Options
One: Keep the terms of reference and operational guidelines the same.
Two: Amend the terms of reference and operational guidelines to remove the requirement to consult with the industry and introduce a discretion for the scheme to consult with experts as it thinks appropriate.
	Change “principles of good banking practice” 
to “principles of good industry practice”



Recommendation 7 proposes that the scheme should amend its rules to change “principles of good banking practice” to “principles of good industry practice”, because the scheme deals with other kinds of banking-related disputes, such as insurance and finance.
Rule 9 (which sets out the scheme’s decision-making criteria) and rule 2.3 (which requires that a complaint is about a breach of contract, statutory obligation, industry code or principles of good banking practice) both refer to “principles of good banking practice”. 
Options
One: Keep the current wording “principles of good banking practice”.
Two: Amend the wording in rules 2.3 and 9 to “principles of good industry practice”.


	Proposed wording changes to the terms of reference



Recommendation 1
We propose to change the wording of clause 2.1 of the terms of reference to allow complaints about recipient banks:
[bookmark: _Toc58833017]Preconditions to considering complaints
2. To consider or continue considering a complaint, the scheme must be satisfied:
2.1 The individual, group of individuals or entity making the complaint is the same individual, group or entity:
2.1.1 to receive or not receive the service that is the subject of the complaint (The scheme accepts complaints by representatives of such individuals, groups and entities and complaints about any bank involved in the banking service, including banks that receive payments). 
Recommendation 4
We propose to include a clause under the heading ‘claims and compensation’ which confirms that customers can limit their claims:
32. Where a claim exceeds the maximum compensation the scheme can award, and the bank does not agree to allow the scheme to consider the complaint, the scheme can nonetheless consider the complaint if the customer agrees in writing to limit their claim to the maximum.
Recommendations 7 and 8:
We proposed to change “good banking practice” to “good industry practice” and remove the requirement to consult with the industry to determine principles of good banking practice:
2.3 The complaint is about the bank’s breach of a contract, statutory obligation, industry code or principles of good industry practice.
…
[bookmark: _Hlk181781736]9. In making any decision, the scheme must be fair in all the circumstances, having regard to the law, any relevant code of practice, and principles of good industry practice. 
We proposed to add a new clause to the section ‘requests for information’ confirming that we may consult with experts and advisors:
19. When considering a complaint, the scheme may consult with relevant experts and industry and consumer advisors, as it thinks appropriate.



	Appendix: Your comments on the recommendations and options



The scheme is keen to hear your views. Please complete any or all of the comment boxes, save this document and send to Nicola.Sladden@bankomb.org.nz. Alternatively, send a submission in your own format.

Review recommendation 1
BOS should amend its terms of reference so it can deal with complaints against recipient banks, provided banks amend the Code of Banking Practice to institute rules relating to recipient banks, which BOS should encourage them to do.
Options
One: Keep the current rule that a complaint must be brought by, or on behalf of, the person who received the banking service.
Two: Change the rule to allow complaints to be brought about a recipient bank by the sender of a payment.
Your comments





Review recommendation 4 
BOS should consider a rule change to enable claimants to waive the amount of their claims in excess of the jurisdictional limit.
Options
One: Keep the compensation limit at $500,000 and allow larger claims where both sides agree.
Two: Keep the compensation limit at $500,000 but allow larger claims if the complainant agrees to limit their claim to the maximum.
Your comments





Review recommendation 7
BOS should amend its rules and operational guidance to reflect that BOS may seek expert advice from a range of experts as it thinks fit.
Options
One: Keep the terms of reference and operational guidelines the same.
Two: Amend the terms of reference and operational guidelines to remove the requirement to consult with the industry and introduce a discretion for the scheme to consult with experts as it thinks appropriate.
Your comments






Review recommendation 8
BOS should amend its rules to change “principles of good banking practice” to “principles of good industry practice”.
Options
One: Keep the current wording “principles of good banking practice”.
Two: Amend the wording in rules 2.3 and 9 to “principles of good industry practice”.
Your comments
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