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The second half of 2008 saw a dramatic rise in the number of complaints coming to my office,
and in January 2009 we took in a record number of complaints and enquiries. We now have 240
complaints under investigation as against 91 at the end of January 2008.

The flood of complaints has been caused directly or indirectly by the global financial crisis and
began in March 2008 with the freezing of two funds provided by ING New Zealand Ltd in which

a number of investors had invested on the advice of bank investment advisers.

In the last quarter of 2008 we began to receive complaints relating to the cost of breaking a fixed
rate loan, and these have also increased in the first weeks of 2009. Exchange rate fluctuations have
been behind a small rise in complaints involving cross-border transactions, and we are also seeing
a general rise in complaints from customers in financial difficulties who either consider their banks
at least partly responsible for their problems or complain that they have been treated unfairly or
insensitively when debt recovery action is taken.

Liz Brown
Banking Ombudsman

INVESTMENT ADVICE

We have now completed the investigation of over 60 disputes involving advice to invest in one of the two ING

funds, the Diversified Yield Fund and the Regular Income Fund.

The funds were described as low to moderate or moderate risk investments. The fact that they have dropped
substantially in value and withdrawals have been suspended does not in itself mean that the risk was higher than
represented. However, in a number of cases I have found that:

e customers were recommended to invest an inappropriately high proportion of their savings in one or both
funds

e advisers failed to give an adequate explanation of the funds and the risk attached to them
¢ the funds were recommended to customers when they were not suitable for the needs of that individual customer.

We have had good co-operation from the bank involved in the majority of these cases and 37 complaints have been
resolved by facilitation or conciliation when the bank agreed to buy back all or part of the investment, sometimes
with other compensation as appropriate. In other cases the bank accepted my initial assessment of the complaint in
favour of the complainant. Only in one early case was it necessary to issue a formal recommendation that the bank
pay compensation to the customer.

We have also had cases where the investment advice was appropriate and the proper explanations were given. In
those cases | have not upheld the complaint.




EARLY REPAYMENT CHARGES

The second main factor in our increased caseload is the
number of complaints about the cost of repaying a fixed rate
loan early.

Complaints about this issue began to be made in November
2008, and are increasing by the month.

There was a wave of similar complaints in 1998 and 1999, but
since then the Credit Contracts and Consumer Finance Act
2003 has come into force and needs to be taken into account
in considering complaints arising from loan contracts covered
by the Act, which does not cover business loans.

The Act requires that any early repayment charge must
be reasonable. “Reasonable” means that it must reflect the
actual cost to the lender of breaking the loan early.

If retail interest rates are below the rate a customer was paying
on the loan, then the bank cannot lend out the repaid funds
at the same rate and incurs a genuine loss. However, some
banks are calculating their loss by reference to their cost of
borrowing on the wholesale market. This cost varies at a

different rate from retail interest rates and is more difficult

to understand.

I have concluded that, if the only issue in the complaint
made to me is compliance with the Credit Contracts and
Consumer Finance Act, I should decline to investigate it and
should refer the complainant to the Commerce Commission.
However, many complaints raise other issues and 1 will
investigate them. They include complaints of:

¢ misleading information about the likely amount or

application of any charge

e fajlure to warn that a fixed rate loan was unsuitable for
the customer’s purposes

¢ the amount charged on repayment is much greater than

the indicative amount quoted prior to settlement.

In relation to the last issue, I have included in this newsletter
a case note from an earlier intake of complaints on this

topic.

Case 1

Mr and Mrs C had two fixed rate loans. In August 1997 they approached their bank to enquire about a loan to assist in the
purchase of an investment property. When the bank said that it would not be prepared to assist, Mr and Mrs C asked what
it would cost them by way of early repayment penalties on their fixed rate loans if they were to repay them. They say the
bank officer gave them a printout showing that the total penalty was approximately $160 and indicated that the penalty
could fluctuate, but that the amount of the fluctuation should not be more than a few hundred dollars.

Mr and Mrs C then arranged to refinance elsewhere. They were shocked to be advised on settlement day, approximately
one month later, that the early repayment penalty required by the bank was nearly $2,000.

Mr and Mrs C complained that they had been misinformed by the bank about the extent to which the early repayment
penalty could fluctuate. The bank said that the difference between the quote and the actual cost was caused by a 0.52%
fluctuation in wholesale interest rates. It maintained that it had made it clear to Mr and Mrs C that the figure quoted was
indicative only and subject to daily fluctuations.

After investigation I was satisfied that Mr and Mrs C had been led to believe by the bank officer that the quoted figure
could change, but that the amount of any change would not be more than a few hundred dollars. They were certainly not
told that there could be a very large deviation from the quoted figure.

Although the loan agreement clearly stated that any estimate of the early repayment penalty was indicative and not
binding on the bank, I formed the view that, in order for a figure to be “indicative”, it must indicate something. In this case
the figure quoted could not possibly be said to have indicated to Mr and Mrs C that they might face a penalty of nearly
$2,000 one month later. I found that Mr and Mrs C had not been given sufficient information by the bank to enable them
to make an informed choice to best suit their needs. Had they received adequate information about the possible extent of
fluctuation they may well have decided not to proceed with the purchase and refinancing.

[ also observed that, to better inform customers who may not appreciate the effect of the volatility of the money market
on the calculation of the early repayment penalty, the bank should state both verbally and on any quotation form when
providing an estimate of the early repayment penalty, that the quote given was for that day only and that it was possible for
the amount to fluctuate widely from day to day.

[ recommended that the bank refund to Mr and Mrs C a substantial part of the early repayment penalty, that is, the difference
between $500, which was the maximum amount Mr and Mrs C were expecting to pay, and the amount eventually charged
on the date of settlement. This equated to a refund of approximately $1,440.




DEBT-RELATED COMPLAINT

We are also seeing an increase in general debt related
complaint. While this manifests itself in many different
ways, we are seeing a particularly high number of complaints
claiming that a bank should not have made a loan to a

customer or should have lent a lesser amount.

The Code of Banking Practice provides at clause 5.1(c) that
banks will “... only provide Credit to you or increase your Credit
limit when the information available to us leads us to believe you
will be able to meet the terms of the Credit Facility. We have the
right to decide not to provide Credit to you.”

As a general rule, I am unlikely to uphold a complaint of a

breach of clause 5.1(c) when the loan has been made to an

adult customer who is not under any sort of disability and
who has requested the loan. Matters may be different when
the loan was unsolicited, as is sometimes the case with a
credit card limit increase.

Many of the complaints focus on lending to young customers
between the ages of 18 and 25. Banks do not generally have
special processes for lending to young people in this age
group and indeed they have an obligation not to discriminate
against their customers on grounds of age. A young person
may, however, have limited ability to repay the loan and
this should be taken into account. The two case notes below
demonstrate the approach to this sort of complaint.

Case 2

Mr and Mrs Y applied to their bank for a loan to fund an investment venture. When the bank first considered their loan
application, it did not meet the basic servicing criteria. However, their personal banker decided to submit the application

to the bank’s credit committee for consideration for a number of reasons, including:
e Mr and Mrs Y’s favourable account and lending history

e their ability to offer unencumbered security

e Mrs Y’s imminent return to paid employment from parental leave

e the anticipated short duration of the investment

The bank took these factors into account and decided to approve the loan, with interest only payments for two years at
a fixed rate of interest.

The investment venture failed and Mr and Mrs Y lost the capital they had invested. They complained to me that the
bank should not have approved the loan in the first place.

After considering the background to the bank’s lending decision, I concluded that while the decision to lend may have
been marginal in terms of Mr and Mrs Y’s ability to service the loan, the bank was entitled to consider the application in
the light of all the circumstances. There was nothing to suggest that the bank’s decision making process was deficient or
that it had made its decision based on erroneous information or without making sufficient enquiries. I told Mr and Mrs Y

that I could not take the complaint any further.

Case 3

Mts P complained about a bank’s decision to allow her eighteen year old son to borrow $8,500. She felt that the bank had
made no effort to establish whether he had sufficient money management skills to act responsibly with the funds advanced.
She believed that the bank officer should have made more enquiries, including consultation with his parents, to ensure
that their son would be able to maintain repayments on the loan.

The bank explained that eighteen is the legal age of consent and that her son did not need parental consent to enter into
a credit contract. It considered it had a robust lending policy and criteria. It reviewed the application and confirmed that
it met the bank’s personal loan lending criteria.

Case 3 continued on next page




Case 3 continued

[ explained to Mrs P that the bank was under no obligation to have a policy in place to consult the parents of youthful applicants
who are legally adult and that, in the absence of such a policy, the bank was not in breach of any obligation or duty owed either
to her or to her son.

Paragraph 18(b) of my Terms of Reference does not allow me to consider a complaint about a bank’s commercial judgement
in a lending situation but I can look at the decision making process, taking into account the relevant section of the Code
of Banking Practice. Section 5.1(c) of the Code says that a bank will only provide credit when the information available
to it suggests that the customer will be able to meet the terms of the credit facility.

In this case there was no evidence to suggest that the bank’s lending decision was deficient or had been made without
taking relevant information into account. I noted that the application required information about employment status and
earnings and that a statement of position had been completed and signed as accurate before the lending was approved. I
concluded that there were no grounds to further investigate Mrs P’s concerns.

CHANGE TO THE PUBLICATION DATES FOR THIS NEWSLETTER

Observant readers will have noticed that this newsletter is being published in February and not, as
usual, in December. We have decided to issue newsletters in August and February in future, to avoid
the newsletter arriving just before the Christmas break and often being left unread until January or
February. Feedback on the new publication dates would be welcome.

Level 11, Gen-i Tower, 109 Featherston Street, Freepost 218002, PO Box 10573, The Terrace, Wellington 6143

Freephone: 0800-805-950 Telephone: 04-471-0006 Facsimile: 04-471-0508

Email: help@bankombudsman.org.nz  www.bankombudsman.org.nz





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage false
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /Warning
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.16667
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /Warning
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.16667
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 300
  /MonoImageMinResolutionPolicy /Warning
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 600
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.08167
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.284 858.898]
>> setpagedevice


