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INTRODUCTION

In looking back over the ten years of the Banking Ombudsman scheme, much has changed in the type of
complaint made to the Banking Ombudsman, but much remains the same. Some of the cases recorded in
this compendium could equally well have arisen in 1992 but others involve changes in systems and technology
that could hardly have been contemplated ten years ago.

In making a selection from the 399 dispute investigations completed during the year ended 30 June 2002, |
have borne in mind the new and the old, focussing on types of complaints that may become more common
in the future as well as those continuing a well established trend from the past. Other cases are included
because they illustrate the workings of the complaint handling process or simply because they indicate the
diversity of complaints brought to my office.

Among the newer types of complaint are those found in the section on investments which reflects the increase
in this type of complaint, on which | have commented in my annual report. The new approach to “mortgage
underfunding” cases is illustrated in the section on lending and debt recovery. On the other hand, the section
on account operation records some cases of a familiar kind as well as some that relate to options that have
only recently become available to bank customers.

Both the annual report and the casenote compendium for the year ended 30 June 2002 were written before
the New Zealand Bankers’ Association had completed its review of the Code of Banking Practice. The Banking
Ombudsman is not, in any event, bound by previous decisions but there may be need for extra caution this
year in considering the approaches | have developed to common types of complaint if these approaches may
need to be adjusted to accord with changes in the Code.
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1 - Surveys of Banking Practice

Once again, it has not been necessary to carry out
many surveys of the banking industry in order to
establish the principles of good banking practice.
One survey carried out, however, was quite
extensive and covered a range of issues raised by
different complaints to do with credit card
chargebacks. The other two surveys, to do with the
application of the proceeds of an insurance policy
on the death of a borrower, and with non-

transferable cheques, were much more specific.

Chargeback Process

This survey was conducted in the light of
complaints that a bank had refused to charge back
credit card transactions where goods or services
had (in the customer’s opinion) either not been
supplied or not being supplied as described. It also
related to complaints by merchant customers of
banks that transactions had been charged back in
circumstances where the merchant considered they
should not have been.

The chargeback process is a complex one
conducted through the international credit card
organisation under whose auspices the relevant
card has been issued. Generally speaking, a
cardholder’s entitlement to reimbursement from the
bank in respect of a disputed transaction will
depend on the terms of his or her contract with the
bank. These will, at least to a certain extent, reflect
the bank’s own rights and obligations under its
contract with the international organisation but
occasionally circumstances arise which are not
specifically covered in the bank’s contract with its
customer. If a bank is able to charge back the
transaction in such circumstances it will normally do
so and reimburse its customer.

The questions asked of banks and a summary of
their responses are set out below:
1. Question: What is the bank’s policy for
chargeback transactions where the customer
has advised that the goods or services have not
been supplied?

Answer: The customer must supply signed
written notification that the goods or services
have not been received. In some circumstances
evidence is required of an attempt by the
customer to resolve the matter with the
merchant or the merchant’s liquidators.
Evidence of liquidation may also be required.

Certain time limits apply. There is a waiting
period before the chargeback can be processed
and the chargeback must be processed within a

certain time frame.

There is no distinction between mail, phone or
internet orders and transactions where the

customer and card are present.

2. Question: What is the bank’s policy where
the customer advises that goods or services
have not been supplied “as described”?

Answer: The customer is required to produce
the transaction receipt, other documentation or
any other written description of the goods or
services as supplied by the merchant. In some
circumstances where the order was placed by
telephone and there was only a verbal
description of the goods or services, a
customer’s letter outlining the differences will
suffice. In other cases, in addition to the written
description of the goods or services, the
customer must supply a letter stating how the
product or service was not as described and
may also need to produce evidence that the
goods were returned or the services cancelled.

Timeframes as above apply.

3. Question: Where the customer has advised
the goods or services have not been supplied,
to what extent does the bank make enquiries to

verify the customer’s statement?

Answer: Banks in general accept the customer’s
statement. However the merchant may refuse
to accept the chargeback and will be expected
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to provide documentation in support of the
refusal.

4. Question: What is the bank’s policy in
respect to chargeback of the following:

(@) Payment for supply of tickets or vouchers,
where there is a subsequent failure by a third
party to perform, for example, where the
cardholder has purchased tickets from an agent
for a theatrical or musical event that fails to take
place because of the failure of the promoter of
the event?

(b) Request by customer to charge back a
transaction where the card payment has been
used to pay a deposit to secure the right for
future provision of goods and services ie. where
a further payment is required to secure the
goods and services and the customer has
become aware that such supply is either unlikely
or the goods will not be supplied or will not meet
the description?

Answer:

(@) A chargeback will be processed as above for
goods not received or services not rendered.

(b) Chargebacks can be processed for goods or
services not received as above. In some
circumstances there is a limitation which means
that the deposit cannot be charged back if the
balance of the payment is neither authorised nor

paid by alternate means.

Use of insurance proceeds

This survey was carried out as a result of the issues
raised by case 52 to be found on page 50 of this
compendium. This was a case where tenants in
common (in unequal shares) had borrowed from the
bank and had provided life policies as security for
the borrowing. On the death of one tenant in
common, the other complained that the bank had
paid the proceeds of the life policy to the estate of
the deceased tenant rather than using them to
reduce the outstanding loan.

The survey was somewhat inconclusive and only
four banks responded. Two banks clearly agreed
with the bank against which the complaint was
made and were of the view that particularly where

the loan had been refinanced in full into the name of
the survivor, there was no obligation to use the
policy proceeds to reduce the borrowing.

The remaining two banks were of the view that they
would discuss matters with the remaining borrower
before making any decision and would ascertain
whether she could meet the normal servicing
criteria in respect of the outstanding loan balance.

Collecting “not transferable” cheques

into trust accounts

This survey was carried out as part of the
investigation of the complaint which is noted in this
compendium as case 28.

In that case a bank had collected into a sub-
account to an accountant’s trust account cheques
made out to the accountant’s clients and crossed
“not transferable”. The sub-account had been
opened in the name of the clients but without their
knowledge or consent.

| decided that | should conduct an industry survey
to ascertain how other banks deal with cheques
crossed “not transferable” and which are presented
for collection into trust accounts. The results of the
survey were that:

e two banks would in no circumstances accept
a “non-transferable” cheque payable to the
client of an accountant (or other professional)
into a trust account or a sub-account in the
name of the client.

e three banks would accept such a cheque into
a sub-account in the name of the client under
certain conditions, but two of the three would
only do so if the bank was provided with an
indemnity by the professional.

e one bank would only accept such a cheque if
an indemnity was provided to the bank
indemnifying the bank against any claim that
may arise from accepting the cheque.

While the outcome of the survey was interesting it
was of little assistance in determining the issues
raised by the complaint.
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2 - Lending and Debt Recovery

The first three cases in this section have to do with
lending against the security of a family home when
there are difficulties in the relationship between
members of the family.

Case 1 is a straightforward illustration of a common
problem. It highlights the importance that lawyers
who advise parties to a matrimonial or relationship
property agreement should make it clear to their
clients that such an agreement has no effect on
their responsibilities to their bank. The agreement
can only bind the parties to it.

Case 2 arose out of similar circumstances to case
1, but in this case the bank failed to be as careful
as it should have been in maintaining the account
records. Accordingly it had to take some
responsibility for the difficulties that then arose.

A parent/child rather than a spousal relationship
was the background to case 3. It is not unusual for
parents effectively or actually to guarantee their
children’s borrowings. In this case the bank was
meticulous in observing its obligations in setting up
the initial loan but failed to make appropriate
checks and take appropriate steps when it received
an application for further borrowing.

In the past, where a bank error has caused
customers to make insufficient repayments on their
home loans, | had usually assessed the loss to the
customer taking into account both the notional
benefit received by the customer through making
payments at a lower rate than required in the past
together with the notional cost of making future
repayments at a higher rate in order to repay the
loan within the original term. The calculation was
complex and difficult to explain to complainants
(and sometimes even to banks). Accordingly | have
concluded that a fairer starting point for the
consideration of these cases is the customer’s
expectation that they be returned to the position
they expected to be in, had all gone according to
plan. Case 4 is an illustration of the new approach.

Fixed rate home loans continue to be a popular
choice with bank customers seeking some certainty
in their financial affairs. They are less suitable for
those requiring some flexibility and cases 5 and 6
illustrate some difficulties in this respect.

Case 7 was one of the worst cases of multiple and
serious errors that | have encountered. It is hardly
surprising that the complainants developed a very
strong sense of grievance. Unfortunately it also led
to a claim for more substantial compensation than
| was able to award.

The remaining cases in this section have to do with
general lending and with debt recovery. Cases 8
and 9 involve problems arising after the death of the
customer who had borrowed funds from the bank.

Failures in communication underlie a great many of
the problems that come to my attention. Cases 10
and 11 are good illustrations of this in the context
of debt recovery. In both cases good
communication practices would have prevented the
problem from arising in the first place and clear
communication at a later stage would have
prevented the problem from becoming as acute as
it eventually did.

Case 12 also involved a communication failure, but
also some contributory fault on the part of the

customer.

Business lending does not in general result in a
great many complaints to my office. Case 13,
however, is a reminder that business customers, as
well as personal customers, cannot always be
expected to be familiar with the full range of
products and services provided by a bank. A bank
has as much of a duty to provide appropriate and
accurate advice to its business customers as it

does to its personal customers.
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Case 1 - Matrimonial property agreements - not binding on a bank

Mrs H was jointly liable for payments of a housing loan she had with her ex husband. The couple signed a
matrimonial property agreement which specified, amongst other things, that the former husband would move
into the property and would be responsible for making all loan payments whilst in occupation.

Mr H did not make the loan repayments and the bank sought recovery of the accumulated loan arrears and
outstanding rates payments from Mrs H. Mrs H asked the bank to give effect to the terms of the matrimonial
property agreement and to seek payment of the outstanding sum from her former husband.

The bank correctly argued that it was not bound to give effect to the matrimonial property agreement as it was
not a party to the agreement, and that both Mrs H and her former husband were jointly liable for the debt in
accordance with the loan contract.

Case 2 - More problems over joint borrowing

In this case, Ms D and her former husband had a loan from their bank secured by a first mortgage over the
matrimonial property. When the couple separated, Ms D left the matrimonial home on the understanding that
her former husband would be responsible for the payment of the outgoings on the home, including the loan
repayments. She sought legal advice and said she was told that repayment of the housing loan was the
responsibility of the spouse in occupation of the matrimonial home.

Ms D notified the bank of her change of address. She held three accounts with the bank in her own name
and thereafter she received statements from the bank relating to these accounts. However, she did not receive
any statements relating to the housing loan and it seems the bank failed to record her new address against
this account. She asked the bank if her name could be removed from that loan, but was advised this could
only be done if her former husband refinanced the mortgage in his own name. She discussed this with him,
but he made no arrangements to refinance.

Almost three years later, Ms D discovered that the loan was in arrears. She immediately contacted the bank
to discover that the account had been passed to the bank’s debt recovery department. She then arranged
with her former husband to sell the property, but on settlement there was a shortfall which the bank sought

to recover from her.

Ms D considered as the bank had failed to notify her, as the party jointly responsible for the loan, that it was
in arrears, she should not be held liable for the shortfall following the sale of the property. She argued that
had she been advised of the situation earlier, she could have taken action to avoid or minimise the amount
outstanding on the loan account.

It was clear that Ms D had notified the bank of her change of address. She could reasonably have expected
that her new address would have been recorded on the loan account and that she would have been notified
of any problems with the loan. The bank acknowledged that it had failed to communicate with her. Such a
failure is in breach of clause 1.7.2 of the Code of Banking Practice which obliges the bank to provide its
customers with timely and adequate information about their accounts. While | did not consider that the loan
arrears were caused by the bank’s failure to contact Ms D when the loan first went into arrears, its omission
meant that she did not have the opportunity at that stage to explore what options might have been open to
her. She was therefore disadvantaged by the bank’s failure to contact her.

Although the bank should have written to Ms D whenever it wrote to her former husband about the joint loan
account, it was clear that she also had a responsibility, as joint mortgagor, to ensure that repayments were
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being made. Although she believed her former husband was responsible for the repayments, she was aware
that her name remained on the account, but she made no inquiries of the bank about it.

In the circumstances, | recommended that the bank pay Ms D $1000 in recognition of the loss of opportunity
she experienced as a result of its failure to keep her informed about the loan account. The complaint was
settled on this basis.

Case 3 - The need for caution in making further advances

Mrs A owned her home. Her bank had loaned her the funds to buy it and the loan was secured by a mortgage
over the property. In 1996 there was only a small amount outstanding to her bank.

Mrs A’'s son wanted to borrow money from his bank. He did not have any assets of his own and so Mrs A
offered to provide security to her son’s bank in the form of a first registered mortgage over her property.

The bank loaned the funds to Mrs A’s son (the first loan). Some of the funds were used to repay Mrs A’s loan
to her own bank. The rest was paid to Mrs A’'s son. Mrs A’s son was the borrower; Mrs A was the guarantor.

The bank ensured that Mrs A obtained independent legal advice about providing her property as security. The
bank also made sure that the Mrs A was fully aware that should her son default on repayment of the loan, she
would lose the property as she could not afford to take over loan repayments.

Two years later, Mrs A’s son applied for further funds from the bank. The funds were advanced to Mrs A’'s son
(the second loan). The bank did not contact Mrs A as the bank officer who processed the application did not
realise that Mrs A’'s son was not the owner of the security property.

Six months later, Mrs A and her daughter applied for a small loan from the bank (the third loan). At this time,
the bank discovered that Mrs A had not signed the second loan agreement as guarantor. As a condition of
granting the loan to Mrs A and her daughter, the bank required Mrs A to sign the second loan agreement as
guarantor. Mrs A signed the second loan as guarantor.

Mrs A was uncomfortable about the second advance to her son when she found out about it, but felt unable
to protest in case her own application for funds was declined.

Two years later, Mrs A discovered that although she had been making her loan repayments her son had not
been making his. The bank began action to sell her home to recover the amounts outstanding on all three
loans.

Mrs A complained about the bank’s actions in granting a second loan to her son without notification to her
and in requiring her to sign the second loan agreement as guarantor without advising her to seek independent
legal advice. There was no complaint about the granting of the first and third loans.

| found that in situations where the mortgagor is not the borrower, there may be certain factors present that
require banks to take particular care when assessing applications for finance. The factors in this case were:

(@) the house was in the mortgagor’s sole name;
(b) the mortgagor was to get some but not all of the benefit from the loan; and
(c) the mortgagor would not be able to meet the payments if the borrower defaulted.

The bank in assessing the first application for finance was conscious of these factors and ensured that Mrs
A understood the risks of the transaction and received independent legal advice.
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The factors that required the bank to take special care when assessing the first application remained when Mrs
A’s son approached it for the second advance. Mrs A should have been made aware of the application for
further finance, and that it was proposed that it be secured against her property. Mrs A would then have had
the opportunity to consider whether she wanted her exposure to the bank to increase. | found the bank acted
incorrectly in granting the loan to Mrs A’s son without ensuring she agreed to the advance and without advising
her to seek independent legal advice. The bank’s error arose out of its failure to check the security provided
for the second loan.

| found on the balance of probabilities that Mrs A would not have agreed to the advance of the second loan
had she been made aware of it. It is always difficult to predict how a person would have acted in the past
had all the information been provided to them. In this particular case the evidence showed that Mrs A was
unlikely to have agreed to the advance.

| proposed and both parties agreed that the bank release Mrs A from her guarantee obligations in relation to
the second loan and pay Mrs A the sum of $2,000 in recognition of the considerable inconvenience, anxiety
and stress she had suffered as a result of the bank’s actions.

Case 4 - An underfunded mortgage case

As a result of an error on the part of their bank when setting up their home loan, it became apparent to Mr
and Mrs G, over a year before the due date for the final repayment, that they would not have repaid the loan
by that date. They had organised their affairs on the basis that the loan would be repaid by the due date as
they would, by then, have only a single income. They telephoned the bank to discuss the matter, but got no
satisfactory explanation. They lived some two and a half hour’s drive from the nearest branch of their bank
and it was some time before they could arrange a meeting with bank staff. Following the meeting, they
received a letter from the bank explaining how the situation had arisen and offering them three options to
correct the situation. None of the options was acceptable as they considered that the bank had breached the
contract it had with them and should honour the loan agreement and absorb the loan balance still outstanding
at the due date.

| came to the view that the bank should place Mr and Mrs G in the position they had expected to be in pursuant
to the loan agreement. The bank calculated that the loan was underpaid by approximately $4000. This figure
took account of the fact that Mr and Mrs G had had the use of the funds that would otherwise have been used
to repay the loan. It did not take into account any “contributory fault” on their part as the bank had
acknowledged that it had made an error in setting up the loan and it seemed to very likely that if Mr and Mrs
G had not raised the matter, the error would have gone undetected until the loan was due to end. | was
satisfied that they had brought the problem to the attention of the bank as soon as they noticed it.

The bank’s error had significantly inconvenienced Mr and Mrs G. They had planned that the loan would have
been repaid by the time their first baby was born and they would be living on one income. Instead they were
faced with making loan repayments which they were finding it difficult to meet. | considered that a payment
of $1000 as compensation for inconvenience would be appropriate. This sum, together with the $4000 direct
loss would equal the balance of the loan as at the date it was due to be repaid. | invited the bank to consider
making an offer to credit Mr and Mrs G’s loan account with the amount of the outstanding loan balance as
at that date and to refund any loan repayments they had made since that date.

Both the bank and Mr and Mrs G accepted my proposed settlement.
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Case 5 - Roll-over of a fixed rate loan - the need to check the provisions
of the loan agreement and to ascertain the instructions of the customer

Mr and Mrs W had a three year fixed rate loan with the bank. The fixed rate period was due to expire at the
end of December 2000. The loan agreement provided that the interest would then be re-fixed for a further three
year period at a rate to be advised by the bank prior to the end of the present fixed rate term.

In mid November 2000 the bank wrote to Mr and Mrs W to remind them that their current three year fixed rate
term was due to expire and advising what the new rate would be. The letter went on to state that if the above
arrangement did not meet Mr and Mrs W’s current needs and they would like to discuss alternative
arrangements such as a different fixed rate term or a variable rate for their loan, they should contact the bank
so that suitable arrangements could be made.

At this stage Mr and Mrs W contacted the bank to discuss restructuring their loan and the possibility of
increasing the amount of the loan by approximately $10,000. A meeting was held with the bank officer in mid
December to discuss the proposal.

A few days later the bank officer called Mr and Mrs W to say that the proposed restructure had been declined
by the bank’s lending department. Mr and Mrs W were very disappointed. The bank officer suggested that
they approach a mortgage broker for assistance.

Shortly before Christmas 2000 Mr and Mrs W arranged to refinance with another institution. A few days after
Christmas the bank wrote to Mr and Mrs W to advise that their loan had been fixed for a further three year
term from 23 December 2000. Mr and Mrs W continued with their refinancing and repaid their loan to the bank
at which time they were charged an early repayment fee of approximately $1,700.

Mr and Mrs W then complained about the bank’s actions in refixing their loan for a further three year period
when it knew that they were seeking to refinance elsewhere.

The bank maintained that its officer had had a second meeting with Mr and Mrs W later in December 2000
at which the decline of the loan restructure proposal had been discussed. At the end of this meeting the bank
officer said that he reminded Mr and Mrs W that their loan would continue as it was and would roll over for
a further three year fixed rate period unless they advised the bank otherwise.

Mr and Mrs W denied that any such meeting had taken place and produced evidence to show that Mrs W
could not have attended a meeting on the date alleged by the bank officer. Further, there was independent
evidence from the bank with which they had refinanced that it had received an application for finance from Mr
and Mrs W and had approved the application prior to the date of the alleged meeting.

| found that there was unlikely to have been second meeting between the bank officer and Mr and Mrs W; the
bank officer had not advised Mr and Mrs W that their loan would roll over for a further three year fixed rate
term; and it was or should have been clear to the bank that Mr and Mrs W were unhappy that their loan
restructure proposal had been declined and that they were looking for finance elsewhere. In those
circumstances, the bank should not have automatically refixed Mr and Mrs W’s loan for a further three year
period. The bank was on notice that Mr and Mrs W were likely to seek alternative finance elsewhere and that
a fixed rate loan may not be fit for their particular purpose. The bank should have checked with Mr and Mrs
W that they wanted their loan to be fixed for a further three year term before proceeding to refix it. | proposed
that the bank should refund the amount of the early repayment fee to Mr and Mrs W.

Both the bank and Mr and Mrs W agreed to settle the complaint on that basis.
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Case 6 - Early repayment or increased repayments?

Mr L said he had explained to the bank officer with whom he had discussed his loan requirements that he
wished to repay his fixed rate loan as quickly as possible. He noted that the loan agreement referred to the
possibility of a charge being levied in the event of early repayment of the loan and sought details of the formula
used by the bank for assessing such a charge. This document clearly stated that the formula only applied
where a lump sum payment was made before the expiry of the agreed fixed rate period. Mr L said he
discussed this point with the bank officer who advised that the formula did not apply where the monthly
repayments were increased and the increased repayments were maintained until the end of the fixed term. The
repayment cost would only be charged where a lump sum repayment was made.

Shortly after drawing down the loan, Mr L asked to increase his repayments by approximately 26%. His
request was approved. When he later sought to make further increases in his repayments, he was told that
the bank’s policy was to allow increases in repayments up to a maximum of 20% of the original monthly
repayments. Accordingly, in order to achieve his objective of repaying the loan as quickly as possible, he was
forced to make lump sum reductions and incurred early repayment costs.

Mr L complained that the terms of his loan agreement allowed him to increase his monthly repayments without
cost. He sought a refund of the costs charged and of the interest effectively charged on the costs. He also
sought to recover the difference in interest between the loan interest rate and the rate paid on credit balances
in his cheque account. He argued that because of the bank’s refusal to allow him to increase his repayments
by more than 20%, he had been obliged to accumulate lump sums in his cheque account. These funds had
only earned minimal interest, whereas had he been able to credit the funds immediately to the outstanding loan
balance, he would have been able to achieve much greater savings of interest on his loans. The bank declined
his claim.

| came to the view that Mr L had been misled, albeit unwittingly, by the bank officer. Mr L, who had made
it clear that he wanted to be able to repay his loans as quickly as possible, had understood from what he had
been told that he could increase his monthly repayments to any amount without penalty. He had not been
told that the bank’s policy was to allow a maximum increase in repayments of 20% of the original amount.
Indeed, it appeared that that policy had not been formalised until after he had drawn down his loans. The
information he had received from the bank regarding its early repayment formula referred to lump sum
payments, not to increased monthly repayments. Accordingly, even though there was no intention to mislead,
the bank had probably breached the provisions of the Fair Trading Act 1986. | also formed the opinion that
the fixed rate loan terms provided by the bank were not suitable for Mr L’s stated intention of repaying his loans
as quickly as possible. As a consequence it had breached the guarantee as to fitness for a particular purpose
under the Consumer Guarantees Act 1993.

| considered that the bank should refund the early repayment costs paid by Mr L together with the interest that
had effectively been charged on them and the difference between the loan interest rate and the rate paid on
credit balances in his cheque account while he was accumulating the lump sum payments. The bank accepted
my views.

Case 7 - A catalogue of errors

This was a classic example of a case where just about everything that could have gone wrong did go wrong.
Mr and Mrs J had a number of personal and business loans from their bank. As a result of an error on the
part of the bank, an incorrect interest rate was applied to one of the loans. This error was not noticed for
eighteen months, despite initial problems with the way the account had been set up by the bank and the fact
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that the loan balance was increasing. The bank then credited the account in an attempt to put it in the position
it would have been had the error not been made. However, it made an error in calculating the amount that
should have been credited to the account, and this was not discovered for another six months.

An error was also made in relation to a business loan when the bank incorrectly loaded the term as a five year
term when it should have been an eight year term. The repayments were therefore much higher than they
should have been and this directly and adversely affected Mr and Mrs J’s cashflow position. In addition to
these difficulties they experienced problems receiving loan statements and the overdraft limit on their current
account was cancelled incorrectly causing them embarrassment when Mr J tried to use his EFTPOS card.

Mr and Mrs J’s accountant wrote to the bank raising a series of complaints about the bank’s handling of their
accounts. The response did not allay Mr and Mrs J’s concerns that the bank’s errors had caused them
financial losses in a variety of different ways. They said the errors had also caused them considerable stress
and inconvenience and they had incurred substantial costs in trying to resolve matters with the bank.

The bank acknowledged that it had made an error in loading the interest rate on the loan account, and that
it should have picked up the error earlier. However, it believed it had reimbursed Mr and Mrs J for the direct
cost of the error. It did not consider it was responsible for any of the other losses.

Having examined all the relevant papers | was satisfied that the bank had reimbursed Mr and Mrs J for the
direct loss caused by the interest loading error, although only after two attempts. As a result of the cashflow
problems arising from the incorrect loading of the term on their second loan, together with the increasing
principal as a result of the input error on the first loan, they decided they would have to sell their rental property.
Their tenant vacated the property in January 2002 and the property sold with settlement at the beginning of
April. The bank’s errors were not discovered until February 2002. While, therefore, Mr and Mrs J could have
withdrawn the property from the market once they knew the bank was going to remedy the errors, they would
still have lost some rental income even if they had been able to find a replacement tenant. | therefore
considered that the bank should compensate them for five weeks’ lost rental income.

While Mr and Mrs J had not incurred any other direct loss as a result of the bank’s poor handling of their
accounts, they had incurred costs. These included accountants’ fees and other expert fees associated with
their endeavours to have the bank’s calculations checked. Mr and Mrs J estimated they had also spent some
120 hours working on their complaints and as a consequence had lost income running their own business.
While compensation for time so spent is normally based on actual and verifiable loss of income only, | was
satisfied that in this case they had clearly had to spend time away from the business. | therefore concluded
that they were entitled to some compensation for the loss of income they undoubtedly suffered while trying
to resolve their complaints. They had also been enormously inconvenienced by the scale and number of errors
that the bank had made in the management of their accounts.

In the light of my findings, | proposed that the bank compensate Mrs and Mrs J for the expenses they had
incurred, including some of their own costs, as well as for the loss of rental income and the maximum | could
award for the serious inconvenience they had suffered. While the bank was prepared to accept my proposed
recommendation, Mr and Mrs J were not. They considered they had suffered other financial losses which |
had not taken into account. Although they were clearly not in the financial position they expected to be in at
the start of this saga, | was unable to identify any further loss that was directly caused by the bank’s errors.
Accordingly | confirmed my proposed recommendation.

Case 8 - A failure to follow a customer’s instructions

Mr T was concerned that his elderly father was being taken advantage of by a third party and being used as
a source of income by that party. He took his father to his local bank branch and requested closure of his
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credit card account. At this stage Mr T also paid off a credit card debt of over $5,000 for his father and the
card was destroyed. Mr T advised the branch staff of his concerns about his father and instructed the bank
that no further credit cards were to be issued.

When his father died some months later, Mr T discovered that the card he had asked to be cancelled had been
reissued three times since the instructions to cancel had been given and had been used extensively. The bank
was demanding repayment of approximately $4,300 from the father’s estate, of which Mr T was the executor.

Mr T complained that the bank had ignored his instructions and had given him the impression that he had taken
sufficient steps to ensure that his father could not use and would not be reissued with a further credit card.
The bank maintained that it would not be possible for Mr T to have complete control over his father’s financial
matters. Even if the account had been closed by Mr T (and the bank could find no record of a closure), there
was nothing to stop Mr T’s father going into a branch and making a new credit card application.

My investigations into what Mr T had been told as to the sufficiency of his instructions showed that branch
staff did not deny that they had assured him the account was closed and that no more credit cards would be
issued to his father.

The estate was wound up and distributed before my investigation concluded. In the circumstances the bank
chose not to pursue the debt owed by the estate and wrote it off.

Case 9 - Problems after the death of an undischarged bankrupt

Mr Y died intestate. At the time of his death he held two accounts with his bank, a current account and a credit
card account. A year prior to his death, Mr Y had been adjudged bankrupt. The bank’s card services division
was the petitioning creditor.

Mr Y had very few assets at the time of his death. One of his daughters, Ms A, was advised by her lawyer
that it would not be worthwhile to obtain letters of administration. The Official Assignee disclaimed any interest
in Mr Y’s possessions, and told Ms A to dispose of them as she thought fit and use the proceeds towards
the funeral expenses.

Ms A applied to Mr Y’s bank to close the savings account and pay the balance to her. The bank closed the
account but applied the credit balance to the credit card debt.

Ms A was advised by the New Zealand Insolvency and Trustee Service that as the sum owed to the bank’s
card services division related to a pre-bankruptcy debt, the bank was not entitled to use the credit balance
in the savings account to offset the credit card debit.

Ms A also received legal advice to the effect that while it is a well-established principle of law that a bank is
entitled to combine accounts, a bank can only combine accounts that are in the name of the same individual.
At the time of Mr Y’s death, the credit card account was in the name of the Official Assignee, but the savings
account was in the name of Mr Y.

The bank for its part considered that its entitlement to combine accounts was not affected by the fact that Mr
Y was an undischarged bankrupt when he died.

Ms A advised my office that no family member would contest her claim to the credit balance in the savings
account. Ms A had arranged and paid for the funeral which cost considerably more than the funds in the
savings account.

After considering the matter, the bank arranged for Ms A to sign a declaration for her claim to the credit balance
in the savings account as a child of the deceased. She was also asked to declare that no person to her
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knowledge intended to apply for probate or letters of administration of the estate of Mr Y, and to provide an
indemnity against any claims which may arise in connection with the account and/or the payment of the credit
balance to her.

On receipt of the declaration, the bank paid the credit balance of the savings account to Ms A, and |

discontinued my investigation.

Case 10 - An escalating debt on a closed account

The dispute in this case arose following Ms G’s decision to close her bank account in July 2000. There was
a small balance in the account, and she expected that there would be some charges to pay. However, she
discovered that the amount owing to the bank was considerably more than she had anticipated.

In August she rang the bank’s customer service centre and learned that the outstanding amount included two
automatic payment dishonour fees. She understood from the customer service officer that the dishonour fees
would be reversed, leaving an amount owing of approximately $33 which she should pay to her local branch.
She said the customer service officer also told her that the automatic payments on the account would be
stopped and that the account would be closed.

When Ms G went to the bank two or three weeks later to clear the outstanding amount, she found that the
account was still open, and that she was still being charged automatic payment dishonour fees as well as other
account fees. The amount outstanding on the account had therefore increased. Unable to resolve the matter
with the teller, Ms G left the bank and thereafter ignored all correspondence from the bank until the end of
November 2000 when she happened to open a letter advising her that her credit rating would be affected if
she did not pay $170 to the bank.

At the beginning of December she tried unsuccessfully to resolve the matter and then invoked the bank’s
internal complaints procedure. The officer dealing with the complaint conceded that the officer to whom Ms
G had spoken in August had failed to cancel the automatic payments so dishonour fees had accrued. She
undertook to send Ms G a closing statement excluding those fees. The resulting statement showed a balance
owing of approximately $140. Ms G did not accept this and, after further fruitless discussions, the bank
passed the matter to its Collection Department.

In early January 2001, Ms G was advised that her account had been referred to Baynet and at the end of
January a credit application she made was declined. It was at this point that the complaint was lodged with
my office. In March the bank offered to resolve the complaint by withdrawing the Baynet listing and accepting
the $33 owing in August 2000. Ms G rejected the offer because it did not take account of frustration and stress
she had suffered or of the embarrassment at having her credit application declined.

The first issue | had to consider was whether the bank had misled Ms G in August 2000 about the closure of
her account and whether her understanding that the account had been closed was reasonable. From the
information available to me it seemed unlikely that Ms G had been told that her account had been closed
because it could not be closed until the outstanding amount had been paid. Had Ms G called at her local
branch immediately following her conversation with the customer service officer in August 2000, the matter
would likely have been resolved at that point. However, Ms G understood that there was no urgency about
paying the $33 owing, and had called at the local branch some two or three weeks later during which time
further account fees had accrued. Clearly the officer had failed to stop the automatic payments and this
resulted in the significantly higher amount owing on the account when Ms G called at her branch. These
factors led to the chain of events which culminated in the complaint to my office.
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From her dealings with the bank when she called to pay the amount owing, Ms G must have been aware that
the account was still open and that fees would continue to accrue until such time as the account was closed.
Her decision to ignore correspondence from the bank was therefore unreasonable. In the absence of any
communication from her, the bank’s action in sending the letter of November 2000 was understandable.
However, it was clear that from early December the account balance was the subject of a dispute and that Ms
G had invoked the bank’s complaint procedure. The bank’s decision to list the debt with Baynet in early
January was, therefore, premature. It should have allowed the matter to proceed through its complaint process
and, if necessary, be referred to my office.

Having regard to the correspondence Ms G had received from the bank in December 2000, she was aware
that the bank was referring her account to Baynet. Accordingly, she should not have been surprised her credit
application was declined. While it was undoubtedly embarrassing for her, the situation was to some degree
of her own making.

In the circumstances, | proposed to recommend that the dispute be settled by the bank paying Ms G
compensation in the sum of $300 for the inconvenience she experienced as a result of its failure to cancel the
automatic payments in August. That amount was to be reduced by the amount that would have been owing
on her account on 4 December 2000 (being the date on which she contacted the bank to try to resolve the
problem) had the bank cancelled the automatic payments on 16 August. | did not consider that an apology
was called for but | did suggest that the bank consider removing the Baynet listing. The complaint was settled
on this basis.

Case 11 - Poor communication and continued confusion

In July 2001 Ms V called at her local branch of the bank to arrange to close her cheque account, change her
address details and set up an automatic payment to repay the student loan she had earlier taken out with the
bank from her new bank account with another bank. She was advised she could not close her cheque account
and would have to arrange to make payments into that account from which the loan repayments would be
made. She did not consider the bank’s requirements were reasonable, and as the bank was not prepared to
change its requirements, she decided that the bank could continue to make the loan repayments using the
$3000 overdraft facility available on her cheque account.

Some months later Ms V received a letter, which had been sent to her old address, advising her that her
cheque account was overdrawn and that she had incurred penalty charges. She called at the branch to explain
that she was using her overdraft facility to pay her loan. She pointed out that the bank had failed to amend
its records with her new address, despite have been asked to do so on two previous occasions and she again
tried unsuccessfully to arrange to make the loan payments from her other bank account. Ms V left the branch
believing that her overdraft facility was being used to repay her loan. In March 2002 she received a telephone
call from a collection agency advising her that her account had been passed to it and that over $3500 was
outstanding. The caller also advised her that the bank had been sending correspondence about the account
to her old address. The mail had not been forwarded to her.

Ms V was concerned that the bank had yet again failed to record her new address and, as a consequence,
she was unaware of the bank’s actions with respect to her accounts. In this regard, she pointed out that the
bank had both her mobile and work phone numbers but had not telephoned her about her accounts. She met
with a bank representative who apologised for the poor service she had received. The bank officer undertook
to ensure that the debt was removed from the Baynet listing; to refund incorrect penalty charges; and to take
back the accounts from the collection agency and manage them.
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The bank subsequently confirmed that it had removed the credit listing; refunded the penalty charges and
arranged a $3550 overdraft facility on the account which was to be repaid at $100 per fortnight. Ms V was
not satisfied with this response because it failed to take account of the fact that she had already paid $1000
to the collection agency and arranged an automatic payment to reduce the outstanding amount of debt.
Furthermore, she was not satisfied that the amount of the refund reflected the full amount of incorrect penalty
charges she had incurred.

During the course of my investigation, there was continued confusion. Despite the bank’s undertaking to
retrieve her accounts from the collection agency, Ms V continued to receive calls from the agency. On one
occasion it demanded that she repay the entire debt that day.

As a result of my inquiries, the bank offered to resolve the complaint by accepting the arrangements which Ms
V had made to repay the outstanding amount of her debt, refunding all the incorrect penalty charges and
making a payment of $500 to her as compensation for the inconvenience caused by its failure to address
correspondence to her at her new address. Ms V accepted this offer.

Case 12 - Fault on both sides

Mrs P, a mother with four children who lived in a small community with no banking services, complained about
the manner in which the bank had managed her accounts. Her benefit was credited to her account on a
regular basis and the bank had structured her loan repayments to coincide with the benefit payments so the
account operated in credit. She used the balance in the account for other living expenses.

At a time when the bank’s computer systems were updated, the bank failed to deduct two loan repayments
from her account. Neither she nor the bank noticed this at the time and Mrs P used the funds in her account
on the basis that the repayments had been made. Further complicating factors were that there was a change
in benefit payment dates at this time and the bank changed her loan repayment dates. As a result her account
fell into overdraft when loan repayments were deducted the next month and the situation was further
exacerbated when the bank, having discovered the loan was in arrears, debited her account with the amount
owing without first advising her. Mrs P considered that her predicament had been caused by the bank’s poor
management of her accounts and its failure to communicate with her adequately.

The bank had clearly failed to deduct the two loan repayments from her account and this had undoubtedly
contributed to her financial problems. Furthermore, although the bank had no general obligation to inform Mrs
P that it proposed to exercise its right of set-off and deduct the loan arrears from her account, in this particular
case its decision to do so was neither fair nor reasonable, given her underlying financial situation. However,
it was equally clear that Mrs P had contributed to the situation in which she found herself. Given her normal
pattern of expenditure, she must have realised that she had spent more than she would usually have had
available if the loan repayments had been made. In the circumstances, | formed the view that the bank’s
actions had caused her considerable stress and inconvenience and that it should recognise this by paying her
$400 compensation, but that it had not caused her any other loss. The complaint was settled on this basis.

Case 13 - An unfamiliar process for a small business

Mr and Mrs Q operated a small manufacturing company and had enjoyed a good business relationship with
their bank for a number of years during which time the bank had often agreed to provide overdraft facilities
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for short periods of time. In September 1999 Mr and Mrs Q received an order to supply component parts for
a product being manufactured by another company. While they sent a pro forma invoice for the supply of the
components, they were not prepared to enter into a contract to supply them until the manufacturer of the end
product guaranteed payment.

Mr and Mrs Q were aware that a letter of credit had been established in favour of the manufacturer,
guaranteeing payment once the order for the end product had been completed and delivered. They therefore
approached the bank about obtaining a letter of credit guaranteeing payment to them for the components.
They had no experience with letters of credit and therefore relied on the bank’s advice. In their discussions
they made it clear to the bank that they would not proceed with the order unless they had a guarantee of
payment. They left the bank with the understanding that a letter of credit was being completed which would

meet their requirements.

In October Mr and Mrs Q received a message from the bank which referred to “assignment of proceeds”, and
the following day they were advised by telephone that the letter of credit was now complete.

On 1 November Mr and Mrs Q received an “advice of assignment” from the bank showing that the bank had
an irrevocable authority from the manufacturer to assign to them the proceeds of a letter of credit which the
manufacturer had from another bank. The bank’s guarantee was therefore limited to making payments to Mr
and Mrs Q if and when the funds were made available to the bank. This was not what Mr and Mrs Q had
asked the bank to arrange. However, by this time they had paid their suppliers and they had a contract with
the manufacturer to produce the component parts.

Mr and Mrs Q completed their contract at the end of December and in January 2000 asked the bank to arrange
for payment to them. Nothing happened until May 2000 when the manufacturer defaulted on its debts. Mr
and Mrs Q were therefore left with a significant debt.

Mr and Mrs Q maintained that the bank had led them to believe that it would provide them with a letter of credit
guaranteeing payment for the components and should therefore compensate them for the losses they had
sustained as a result of not being paid. The bank declined to meet the claim for compensation. It said it could
not have set up a letter of credit in the circumstances. The only product it could make available to Mr and
Mrs Q was the assignment of proceeds it had set up. The bank therefore argued that it could not be held
responsible for the losses.

It became clear during the course of the investigation that Mr and Mrs Q had taken no steps to commit
themselves financially to supplying the order until after they had received oral advice from the bank that what
they understood to be a letter of credit guaranteeing payment had been arranged. On this basis | accepted
Mr and Mrs Q’s contention that they had not committed themselves to a contract to supply the components
before approaching the bank to discuss guaranteeing payment.

As to the question of the arrangements Mr