The Banking Ombudsman

CASE NOTES 05

06




13

18

21

27

29

38

Introduction

Chapter | - Good Banking Practice
Chapter 2 - Account Operation
Chapter 3 - Cards

Chapter 4 - Cheques

Chapter 5 - Insurance

Chapter 6 - Investment

Chapter 7 - Lending

Chapter 8 - Miscellaneous

The Banking Ombudsman scheme was
established on 1 July 1992 — the first such

scheme in the private sector in New Zealand

We investigate complaints about banking

services

We are independent and impartial

Our service is free, efficient, and informal

We can only investigate complaints which have
already been taken up with the bank in question

If banks do not agree to settle voluntarily, they
can be bound by recommendations of the
Banking Ombudsman



Introduction by Liz Brown, Banking Ombudsman

Case notes are written about less than 20% of the complaints investigated during
the year. New types of complaint may be resolved by adapting approaches already
developed to the investigation of rather different complaints, or they may require
a new approach altogether. Examples of both will be found in the notes that make
up this collection. Other notes are reminders of approaches to familiar types of
complaint. Some cases were chosen as examples of good practice in the speedy
resolution of complaints, while others were selected for their interesting or even
bizarre subject matter.

The cases that we have seen continue to cover a wide range of issues, from internet banking
fraud to cheque crossings, from credit cards that fail to function overseas to early repayment
costs on fixed interest loans and a great many others. Some are about core banking services,
while others relate to the wide range of other financial services and products that banks now
supply. The section on insurance, for example, is more extensive than in previous years.

Although these case notes include a few that are representative of typical complaints, they
should not be taken as a typical cross-section of our work. Most of the case notes are about
complaints where there has been a full investigation, possibly of complex factual or legal
situations, with little prospect of a negotiated or mediated settlement. Although such cases
make interesting reading, and are useful guides to good practice, they do not reflect a large
part of our work, which consists of complaints that are resolved quickly and informally to the
satisfaction of both bank and complainant.

Liz Brown Banking Ombudsman



Good Banking Practice

While the Code of Banking Practice records good banking practice
ich banks have agreed to observe as a minimum standard, it
does not cover all possible practices in relation to which standards
are desirable. New standards develop, and existing standards
change as banks introduce new services and products. Especially
in the field of new applications of information technology, including
internet banking, the rate of change can be very fast.
Paragraph 16 of my Terms of Reference requires me to “have regard to general principles of good banking practice
and any relevant code of practice applicable to the subject matter of the complaint”, and calls on me, in determining

what are the principles of good banking practice, to consult with the industry. In the year under review | carried out
two consultations on matters not covered by the Code. The outcome of these consultations is summarised below.

Cash refunds from ATMs not owned by the customer’s bank

| asked the New Zealand Bankers' Association to survey eight banks and ask them two questions relating to procedures
for re-crediting a customer’s account when an ATM transaction is not completed and the ATM does not belong to the
customer’s own bank. The survey was conducted as part of the investigation reported in these case notes as case 4.

The banks’ responses are summarised below under each question heading:

Question 1: Is there any agreed timeframe that is applied to the reversal made to

the card-issuing bank?
Banks have no defined specific service level agreements in place for the return of uncompleted ATM transactions.
As one bank does not issue such cards in New Zealand, the survey was not relevant to it.

One bank indicated that the maximum timeframe for the return of transactions is 15 days after it has received the
dispute form from the card-issuing bank although, typically, the timeframe is much shorter.

The other banks indicated that there is no defined timeframe. One bank stated that its internal policy is to action a
refund within two business days once it has been notified or becomes aware of the need to do so. The remaining
banks expect to resolve matters within five working days, as soon as possible after a claim by the cardholder has
been received, or if a surplus is detected when an ATM is balanced.

When a surplus transaction is detected one bank confirmed that it contacts the card-issuing bank to obtain account
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details and then will direct credit the refund to the customer. The ATM transaction records
held by the ATM owning bank do not provide sufficient detail to enable the ATM owning
bank to directly credit the cardholder’s account.

When an investigation is initiated as a result of a claim form being lodged through the
card-issuing bank, three banks confirmed that it is standard practice to credit the
cardholder’s account using the account details included on the claim form.

All the other banks credit the card-issuing bank with the surplus, and contact it with the
card number details.

Question 2: Is this transaction refund situation covered in your bank’s
terms and conditions of use contract with the cardholder?
If so, could you supply brief details?

One bank confirmed that its terms and conditions of use for the card contained information
about the bank’s liability for loss experienced due to the malfunction of an ATM and outlined
the process for error notification.

The other banks indicated that the situation outlined in this case is not specifically included
in the terms and conditions of use for the card.

Opening bank accounts for registered companies

In February 2006 | surveyed all participating banks seeking details of policies and procedures
followed when opening a new account for a company. More specifically, | asked for a list
of checks made and verification undertaken by each bank.

There was a good response to the questionnaire, with eight participating banks providing
information on the following issues:

(a) Proof of the company’s existence

(i) Certificate of incorporation

All banks obtain or sight the certificate of incorporation of companies registered
in New Zealand seeking to open an account.

A copy of the certificate can be downloaded from the Companies Register at
www.companies.govt.nz Other company information available on the website
includes the registration number, registered office address, and the names and
residential contact details of current directors and major shareholders.

Two banks make a point of ensuring that the company name on the certificate of
incorporation is the same as its account name for that company.

For offshore companies, there appeared to be no equivalent check in place. One
bank, however, requires US tax forms to be filled in if the company is a USA
incorporated entity.



(if) Company constitution

Generally, banks do not seek to hold a copy of a client company’s constitution. Two
banks, however, insist on seeing the constitution, two refer to the constitution
specifically to verify directors’ delegations, and one of those two banks also obtains
a certified copy of all amendments and additions to the original text of the constitution.
As expanded on below, another bank engages a solicitor to certify compliance with
the company’s constitution.

(iii) Company information
There was little consistency between banks as to information collected about

company clients. Below are the separate requirements of four banks:

= one requires evidence that the company account is being opened for ethical and
genuine business reasons. Its verification process requires sighting evidence of
GST returns, invoices issued and received, contracts, letterheads, trademark and
business cards;

= as a matter of course, another bank obtains a rundown on the company’s products
and services, its local and offshore locations, the level and type of normal
transaction activity, and the location of key customers by country and type;

= one bank requires originals of the last two months’ company accounts; and

= another bank “sometimes” asks to see the company’s board resolution appointing
it as the company’s bank.

(b) Account opener’s bona fides
(i) Pre-existing relationship with the bank

The survey showed that where company personnel already have an account with
a bank, credit checks may not apply and identity checks may be less stringent
than those for new customers.

As a matter of policy, two banks may decline an application to open an account
if the company representative has no prior links with the bank and declines to
allow a credit check on the company and its directors.

(if) Company mandate for signing authority

To ensure that only genuine company personnel are registered as account holders
and signatories, one bank sights the company constitution or resolution in respect
of director appointments and specific delegated authorities of each director or
company individual to act on company bank accounts. That bank retains copies
of these documents with the company’s account records.

Another bank will either identify directors face-to-face, or will obtain a certified
copy of their respective appointment authorities.

Two banks require account openers to be company directors and prepare director
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certificates naming the parties who have authority to sign and operate the account
and to give instructions on operations and borrowing.

It was not clear from the survey whether information provided by directors or
others opening an account must then be independently verified by the company
itself.

Sometimes a person below director level may have the company’s authority to
act on its behalf. One bank insists on having a certified copy of the board’s
resolution identifying that individual.

(iti) Identification of account users

Two banks noted that, before any banking products or facilities are made available,
the customer’s identification must be established to the civil standard of “beyond
reasonable doubt”. Their aim is to take reasonable steps to ensure that all
documents are either originals or certified copies, and are genuine.

One bank asks clients to remove ID from wallets to check that they are not
photocopied.

It is customary for all banks to require account operators to fill in signature cards
and have their signatures and residential addresses independently verified. As
a final check that ID material held is accurate and current, names and dates of
birth of company personnel — along with private mail and telephone numbers —
are cross-matched with data on the companies register.

One bank has a primary and secondary list of identification types. At least one
out of two forms of identification has to be from the primary list which concentrates
on photo ID. The combination approach is helpful in accommodating a diverse
client base, including foreign account holders.

There are differences in the standard of information required. As noted above,
several banks, as a matter of policy, accept only original or certified copies of
identification material. Another will accept a faxed copy of a NZ driver’s licence
or passport. One bank checks during its face-to-face meeting with company
representatives that they show a reasonable likeness to their photos. Photo
identification, however, was not mentioned by all banks, and may not be a
compulsory requirement.

Half the banks surveyed, having verified all signatures and addresses of company
account operators, go on to have this information double-checked against data
held by the Companies Office or Baynet.

(iv) Credit checks

One bank initiates a credit check on all signatories to a company account. It and
another bank also make credit checks on all company directors, having first
obtained their permission. With the consent of company clients, five banks retain



the option of checking the credit status of the company itself. As noted above, a
credit check may be particularly important for banks having no existing relationship
with company personnel.

Two banks commented on their discretion to decline to open accounts for companies
with an adverse record, for instance collections, judgments, or bankruptcies.

One of those banks added that it may decline to open transactional accounts for
companies with a director against whom a Baycorp debt is registered.

No banks commented on credit checks for off-shore companies.
(c) Provision for credit facilities

Additional information required

Two banks noted that they step up the quality of information required about company
clients if a lending application is going to be made.

One requires proof of income and a statement of assets and liabilities. Another will
make an on-site visit to the company to discuss what is required.

A different approach is taken by one bank, which engages a solicitor to certify that
the client company has power to borrow, give security, and enter into further banking
accommodation. The certification has to include confirmation that all documentation
is completed in accordance with the company’s constitution, and that the necessary
corporate authorisations, disclosures of interest, and shareholders’ ratifying
resolutions have all been completed. The bank does not hold copies of individual
documents relevant to these certifications.

(d) Compliance with statutes and regulations
(i) Suppression of Terrorism Act 2002

A check that the company, its directors and signatories do not appear on the UN
Terrorist List should be made when a company account is opened. Only one bank
referred to this requirement. If it finds a positive name-match, staff will fill in a
suspicious transaction/property form, and will decline the application to open an
account.

(i) Financial Transactions Reporting Act 1996

Three of the eight banks noted that, in compliance with anti money-laundering
obligations under the Act, they prepare company transaction profiles. These regular
reports set out each company’s transactions by number, value and size.

As has already been noted, one bank collects enough business information to
prepare an initial transaction profile when a company account is opened.
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Account Operation

The case notes grouped under the heading of “Account Operation”
traditionally cover issues to do with the day to day operation of
transaction accounts. It is significant that this year two of the five
case notes are on issues to do with internet banking.

Both case 1 and case 2 were complaints from customers who had been the victims of fraud. In case 1 the customers
had been targeted directly by criminals who transferred money out of their accounts and in case 2 the customer had
been duped into allowing the stolen money to pass through her account.

Case 1 required me to consider for the first time whether a bank can be held responsible for the inconvenience caused
when a customer has been the victim of an internet scam. In this case | concluded that the bank had not been at fault
and the sole cause of the inconvenience was the perpetrator of the scam. Accordingly no compensation was payable.

Technology moves fast and standards of banking practice move to keep up with it. If the same facts were presented
to me today, | would not necessarily find the bank faultless. However | would use the same approach to the complaint,
that is, to determine whether the bank had contributed to the success of the fraud by failing to observe standards of
good banking practice in its systems and only to award compensation for inconvenience if there had been a failure of
this kind.

Case 2 was one of the early internet “mule” cases of which | now have several under investigation. They raise difficult
issues and the issues are not necessarily the same in all cases. In case 2 it was clear that the bank was not entitled
to take the money out of its customer’s account, and the case was resolved on that basis. In several other cases banks
have become aware of the transactions and have taken money from the mule account, putting it into overdraft, before
the transfer had become irreversible but after the accountholder had sent the money overseas. We are continuing to
work on these cases.

The remaining cases in this section relate to more familiar problems. Case 3 illustrates the approach to a common
type of complaint. If a bank allows a company account to be operated contrary to instructions properly given by the
directors or anyone else authorised to act for the company, then it must take responsibility for any loss caused to the
company. However, if the payments made in breach of the mandate have been of benefit to the company — and often
they have been payments for the company’s ordinary operating expenses — then there is no loss. In this case there
was no discernible benefit to the company and the bank had to reimburse the payments.

The operation of the ATM system is a mystery to many customers. In case 4 the complainant was convinced that the
bank that owned the ATM was the cause of his problems when in fact he should have been addressing his complaint
to the bank with which he held his account.

The facts of case 5 are rather unusual, but it is not unusual to receive a complaint that has its roots in a bank’s inability
to identify its customer to its satisfaction. The law requires banks to identify their customers, and it is likely that we
will see more stringent regulation about this in the future. However, most cases that come to me, like that of Mrs W,
can be resolved quickly with the application of a little common sense.



CASE 1: Terrible Trojan transactions

After an absence of eight days in late 2004 they discovered that
a number of unauthorised internet banking transactions totalling
about $18,000 had been charged to their accounts.

Mr and Mrs J had several accounts which they had registered
with bank A for internet banking. When logging on to internet
banking after an absence of eight days in late 2004 they
discovered that a number of unauthorised internet banking
transactions totalling about $18,000 had been charged to
their accounts.

They advised the bank immediately. It then froze the accounts
to ensure that further transactions could not be made.
Further checking by the bank and Mr and Mrs J showed
that each of the transactions had been separately credited
to two accounts with other banks. The banks’ investigations
showed that all the account login access had originated
through an overseas ISP (internet service provider). Because
several days had elapsed, the transactions had been cleared
through the other banks, and could not be reversed.

The bank refunded the total value of all the transactions to
Mr and Mrs J within three days, but did not accept their
claim for costs and compensation for inconvenience.

However, Mr and Mrs J considered that the bank’s security
procedures for online internet banking were inadequate,
and notified me of their complaint. Their view was that:

(a) the bank’s method for verifying electronic transactions
and enabling account access did not comply with current
banking industry best practice; and

(b) the pattern of transactions was so unusual that the bank
should have identified them as probably fraudulent, and
should have either stopped them or contacted the
customer.

Mr J said that the bank should have provided better
verification than relying solely on an account identification
number and a password. | requested the bank to provide
its report about the transactions, and the bank advised that,
in its view, some “key logging” software must have been
placed on the customer’s computer, which then had recorded
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the login and password details and transmitted this
information back to the fraudster. Itis likely that they had
been infected by a “trojan” virus.

In order to determine current good banking practice in this
regard, | surveyed ten banks in March 2005 to find out what
customers are told about transaction limits for third party
transfers initiated through an internet banking service, as
well as banks’ methods for verifying customer account
access, and steps taken to check for unusual or likely
fraudulent transactions.

The responses showed that each bank had a different
approach to dealing with transaction limits (for payments to
third parties via internet banking) and consequently what
customers were told about any facility to enable such
payments.

It was clear from the survey that the use of two-factor
identification (with or without transaction limits) was not
common practice in late 2004, although some banks had
recently introduced it. In my report to Mr and Mrs J and the
bank I noted that, while it was probably becoming good
banking practice to offer at least a level of security for
internet banking consistent with the two-factor systems, |
could not conclude that it was a requirement of good banking
practice in 2004.

| noted in my report to Mr and Mrs J and the bank that in
these particular circumstances the bank had a contractual
obligation to reimburse the amount of the unauthorised
transactions, and that it had fulfilled that obligation promptly,
without the need for Mr and Mrs J to take the matter further
through the complaints process.

| also noted that the contract does not require the bank to
compensate its customers for costs or non-monetary loss
resulting from unauthorised transactions, and that while
Mr and Mrs J had undoubtedly suffered a good deal of
distress and had incurred some costs as a result of the



unauthorised transactions, the cause of the loss and distress
was the fraudulent activity itself, rather than any action
taken (or not taken) by the bank.

| advised Mr and Mrs J that | could not uphold their claim
for compensation for inconvenience and distress. They

accepted that, and were aware that the bank by then had a
two-factor identification system in place which would
probably have prevented the fraud. However, they still
considered that the bank should have implemented a better
identification system sooner.

CASE 2: Ifit’s too good to be true, itisn’t true

Miss Z thought she was employed as a financial manager, but
In fact she was caught up in an elaborate internet scam.

Miss Z — a university student — had answered an
advertisement which she received by email. The
advertisement offered her the opportunity to earn $800 or
more per week.

Miss Z responded to the email, and subsequently signed an
elaborate and impressive looking employment contract as
a “financial manager” providing “transaction services” for
a German company purporting to be called Troy
Communications Gmbh. Although this was not yet apparent
to Miss Z, she had been ensnared in a classic “mule” scam
whereby individuals unwittingly agree to facilitate the
international transfer of stolen funds. The Troy set up was
more sophisticated than other mule cases that my office
has seen in the past, with Miss Z even receiving telephone
calls from a recruitment team and a company representative
called Adolf. Miss Z was asked to log on to the Troy website,
and had access to a manager’s panel which allowed 24 hour
one to one contact. Once logged on to the manager’s panel
she dealt with a woman answering to the name of “Magda”,
whose photo was displayed on the panel. It was explained
that her work would consist of receiving funds from Troy
customers based in New Zealand into her personal bank
account and then transferring them to other Troy clients
using an international money order. Her commission would
be 5% of the funds transferred.

As she had been advised by Adolf, the sum of $2,988 was
paid into Miss Z's account from another New Zealand bank
account early in the morning of 29 March 2006. Following
the directions given by Adolf, she immediately transferred

the funds to a recipient in Russia by international money
order. Adolf called her both before and after she had
authorised the money order, in the latter case to confirm
the reference details of the money order. During the
afternoon of the same day Miss Z was advised by her bank
that the funds transferred to her account had been reported
as stolen —as it turned out, too late for her attempts to block
payment of the money order to be successful. To add to
Miss Z's misfortune, her bank then reversed the transaction
from her account, leaving it overdrawn by the amount of
$2,988. With the advantage of hindsight, it is apparent that,
if such scams are to be successful, the mule must be
encouraged to transfer the funds out of the country with
maximum speed.

When Miss Z requested her bank to repay the $2,988 which,
in her view, had been unjustly withdrawn from her account,
it declined to do so. When her efforts to resolve the matter
with the bank proved unsuccessful, she made a formal
complaint to my office.

My investigator contacted Miss Z’s bank, which examined
her file and quickly established that the funds transferred
to her account had been clearly flagged as cleared funds.
Because the transfer had been designated as cleared, the
bank had acted incorrectly in reversing the transaction in
question. If the transfer had not been designated as cleared,
it would have been a very different story.

Miss Z’s bank agreed to refund the $2,988, and also added
$200 in compensation as a customer service gesture. The
complaint was resolved on this basis.



CASE 3: The fallout from the breakdown of a business relationship

Mr G discovered that an automatic payment had been set up by
Mr K without his consent, although the bank’s signing instructions
required authorisation from both Mr G and Mr K.

In October 2000 Mr G and his business partner, Mr K, set up
a company account. The signing instructions on the account
stated that two signatures were required to operate it.

In January 2002 Mr K established an automatic payment
from the company account to pay rent on his personal
residence. Seventeen payments totalling $6,120 were paid
before the automatic payment was cancelled in September
2002. At about this time Mr G and Mr K had a falling out.

Mr G discovered the automatic payment that had been set
up by Mr K without his consent. The bank said that, although
it had overlooked the instruction that all financial transactions
were to be authorised by both Mr G and Mr K, Mr K was
known to be a director of the company, and it had therefore
allowed him to set up the automatic payment at its discretion.
The bank suggested that Mr G recover the money directly
from Mr K.

Eventually Mr K was removed as a director of the company
and as a signatory from the bank account. Mr G tried
unsuccessfully to recover the money the company had paid
for Mr K’s rent. He then complained to the bank about the
breach of mandate in allowing the automatic payment to be
set up for Mr K’s rent. The bank was unable to resolve the
complaint, which was referred to my office.
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| found that the bank had allowed the company’s account to
be operated in breach of the account mandate. The signing
authority clearly stated that both Mr G’s and Mr K’s signatures
were required to operate the account. It was therefore
necessary for the bank to show that the company did not
suffer loss as a result of the breach. As there was no
evidence that the company had benefited in any way from
paying rent for Mr K’s personal residence, it appeared that
the rent was a loss to the company. Whilst Mr G had an
obligation to mitigate the loss suffered by the company,
given the breakdown in his relationship with Mr K and Mr
K’s lack of cooperation it was most unlikely that he would
be able to recover any money from Mr K.

| therefore recommended that the bank reimburse the
company account for the amounts paid in breach of its
mandate totalling $6,120, plus interest at a rate of 5% per
annum from April 2003 (that is six months after the last
unauthorised transaction was made) to the date of
settlement. Because Mr G had had to obtain legal advice
and pursue legal action (unsuccessfully) against Mr K, | also
recommended that the bank pay a contribution of $500
towards Mr G’s legal costs.

The complaint was settled on this basis.



CASE 4: Ittook my money back

When Mr N failed to remove the notes within the usual 30-second
time limit, the notes were withdrawn by the machine. He then
had to wait two weeks to get his money back.

Mr N was a customer of bank A, which issued him a card
to use for Eftpos and ATM machines. He used an ATM
machine belonging to bank B to withdraw $200 in cash.
The machine read his card, the transaction was accepted
and the funds were dispensed by the machine. However,
when he failed to remove the notes within the usual 30-
second time limit, the notes were withdrawn by the machine.
His account was debited with the amount of the transaction.

Mr N asked bank B for his money back. Over two weeks
elapsed, without any sign of a refund credit to his account.
He then complained again to bank B, which contacted bank
Ain order to trace the funds. Meanwhile Mr N complained
to me, saying that he considered that bank B was under an
obligation to credit his account as soon as it was established
that he had not received the funds.

My investigator established that bank B had forwarded the
funds, together with the customer’s card number details,
to bank A on the business day after the transaction. Bank
A did not action the refund until Mr N complained, two weeks
after making his initial enquiry.

Mr N was adamant that his complaint was against bank B,
which owned the ATM, even though this was not the bank
which had issued his debit card.

In order to determine what obligations bank B might have,
I surveyed eight banks about good banking practice in the
circumstances. The survey showed that:

(a) because banks are unable to access information
about customers of other banks, the general practice
is for a bank detecting a surplus resulting from an
ATM transaction to forward the funds, together with
the cardholder information, to a holding account at
the card-issuing bank. In some instances the ATM
owning bank also sends a fax detailing the surplus
transaction;

(b) only one bank would, when detecting a surplus
transaction, contact the card-issuing bank and request
the account number details, so that it can credit the
cardholder directly; and

(c) only one bank had printed information in its terms
and conditions of use brochure for the card about the
bank’s liability for loss experienced through a
malfunctioning ATM. This brochure also outlined the
process for error notification. (In this particular case
there was no malfunction, as it is normal practice for
ATM machines to withdraw the cash if the cardholder
does not take the notes within a short time).

After considering the survey and the other information
obtained during my investigation, | concluded:

= since Mr N did not have a contract for banking services
with bank B, there was no failure to meet any contractual
terms;

« the evidence showed that bank B had complied with
good banking practice in following its usual practices
and policies;

< it had returned the money to bank A promptly (on the
following business day); and

= bank B had consequently not failed in any obligation it
owed to Mr N.

Mr N remained firmly of the view that bank B should have
taken immediate steps to credit the funds directly to his
account. However, after hearing his further submissions |
was not convinced that | should alter my initial view, and
accordingly discontinued my investigation.
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CASE 5: Remarriage, re-emigration and account ownership

The bank had mistakenly closed the account in the names of Mr
and Mrs W, and had opened a new joint account in the names of
Mr W and Mrs X, his deceased former wife.

Mr and Mrs W were married overseas, and later separated
and divorced. Mr W came to New Zealand, where he married
a Mrs X. They opened a joint account with a bank in New
Zealand. Some time later Mrs X died, and Mr W removed

her name from the account.

After the death of Mrs X, Mrs W, Mr W’s first wife, came to
New Zealand and they remarried. They made new wills,
set up a new joint account, and deposited the proceeds of
the sale of Mr W’s New Zealand home into the account. They
then returned to live permanently in their home country,
where Mr W died. At that point it became apparent that the

bank had mistakenly closed the account in the name of Mr
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W, and had opened a new joint account in the names of Mr
W and Mrs X. For some eight months Mrs W and her
representatives communicated with the bank from abroad,
unsuccessfully trying to access the funds in her account.
When they finally brought their complaint to me, | drew it

to the attention of the bank.

The bank’s complaints staff acted quickly. It seemed that
the bank had not acted earlier because it had been unsure
of Mrs W’s identity. Once this had been reliably established,
her account was reopened, and she was given access to her
funds. The whole problem was resolved within ten working
days, without a formal investigation being necessary. It is
always pleasing to see swift action on the part of a bank

bringing about a satisfactory outcome for a complainant.



Cards

In previous years case notes about complaints involving debit or

credit cards have usually been about the fraudulent use of cards.
We still receive complaints of this kind, such as case 6, but in
general the approach to such complaints is well settled, and
has been covered in previous annual reports and case notes.
Case 6 is reported in order to emphasise the importance of
customers complying with the contractual timeframe for reporting
disputed transactions.

Cases 7 and 8 are both about cards that failed to function overseas. Although the facts are different, both cases
highlight the particular distress and embarrassment that follow a declined transaction overseas and away from
the customer’s usual support systems. Almost invariably a customer who has suffered this kind of experience
tells me that he or she felt sick and helpless on realising that funds were not going to be available. Even if the
problem is corrected quickly, there is usually some residual anxiety about using the card. This casts a shadow
over what should otherwise be an enjoyable experience.

It is for this reason that, when a bank has caused the card problem or has not taken sufficient and timely action
to remedy it, quite substantial compensation can be awarded.

We have had several complaints this year about listings of credit card debt with credit agencies. A listing can have
a substantial affect on the ability to obtain credit, and most lenders will be likely to decline credit applications
from applicants who have defaults listed against them by banks.

It is important that listings with credit agencies are accurate and that the information in the listing is current. If
the customer disputes liability for the debt, the dispute should be noted on the listing.

In case 9 the customer was clearly very worried about the possible impact of a listing on her business reputation,
but there was absolutely no evidence to support her view that adverse information from the bank or the credit
agency had affected her business negotiations.
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CASE 6: The 60day rule

Ms B used her cancelled credit card for identification purposes
while paying for each car hire in cash. Unknown to her, charges
were also made against her credit card.

When Ms B toured Australia in rental cars during 2003,
she says she used her cancelled credit card for identification
purposes while paying for each car hire in cash.

Unknown to her, charges were also made against her
credit card.
New Zealand that she owed more than $5,000 for car hires
that she said had nothing to do with her.

It was a shock to find out on her return to

Ms B approached her bank for help, and it was able to
charge back to the firms concerned some $1,500 of the
most recent charges. The remainder was said to be Ms
B’s responsibility, because under the standard conditions
of use, a card holder wishing to dispute a transaction “must
notify the Bank in writing within 60 days of the closing date
of the statement on which the transaction is charged....
Failure to do so within the time limit means that the Bank
cannot reverse the transaction and you will have to pay for
it.” Ms B thought that, as the bank had cancelled her card,
it should not have reactivated her account to accept the
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charges wrongly made to it. She therefore believed the

bank to be liable for the full amount of the disputed charges.

This line of argument was not entirely persuasive because
Ms B had herself used her cancelled credit card for
emergency purchases during her sojourn in Australia.
More to the point, however, account closure does not
protect against the ongoing use of card details. The
cardholder is still liable for all charges debited to an
account after it has been closed, aside from charges that
a bank succeeds in reversing.

| concluded that liability had to be determined on the basis
of the contract. The terms and conditions for the card
clearly state that, if a cardholder does not tell the bank
about disputed transactions within 60 days of the closing
date of the relevant account statement, the cardholder will
have to pay for those transactions.

While it may not have been Ms B'’s fault that unauthorised
charges were debited to her account, it was not the bank’s
fault either. Because the 60 day rule was not met, she
would have to repay the credit card debt.



CASE 7: Acredit card that would not work —and a ruined honeymoon

While Mr and Mrs T were on their honeymoon, the hotel told them
that, without a credit card authorisation from their bank, they
would not be able to complete their stay.

Mr and Mrs T travelled to Sydney for their honeymoon.
When they checked into their hotel, where they had planned
to stay for the week, the hotel said it was unable to process
the credit card authorisation confirming that they had enough
credit to pay for their accommodation. The hotel staff
attempted both automated and manual transactions, without
success. The hotel told Mr and Mrs T that, without a credit
card authorisation from their bank, they would not be able
to complete their stay. The distress which Mr and Mrs T
experienced was compounded by what they perceived as
the unhelpfulness and unfriendliness of the hotel staff.

After several days of negotiations between Mr and Mrs T,
their bank in New Zealand and the hotel in Sydney, the
problem was finally resolved. It seems that the automated
authorisation system had been offline and bank staff had
not offered an appropriate alternative.

The bank offered Mr and Mrs T a sum of $250 as
compensation for the inconvenience caused by the problems
with their card. Mr and Mrs T thought that this was
insufficient, given that the problems with the card and the
hotel had spoiled their honeymoon. They believed that
compensation of $5,000 was more reasonable, and lodged
a complaint with my office.

| accepted that Mr and Mrs T’s enjoyment of their holiday
had been significantly spoiled, and that the special nature
of the holiday, because it was their honeymoon, could not
be replaced. In my view the distress and embarrassment
they had suffered because of the difficulties with their card
justified an award of compensation for inconvenience.

| found that, while the comments and attitude of the hotel
staff had not helped the situation, the hotel was not principally
responsible. The bank had failed to take prompt action
when first advised by Mr and Mrs T of the problem they were
having, and had also failed to take all necessary steps to
rectify the problem. As a result Mr and Mrs T continued to
suffer distress and embarrassment, not only because of the
hotel’s attitude towards them, but also because, whenever
they used the card to make purchases in Sydney, they were
uncertain whether it would be accepted.

Therefore, what should have been a particularly happy and
carefree holiday for Mr and Mrs T became a distressing
experience. In the circumstances, | considered that an
award of compensation of $2,000 was appropriate.

Both Mr and Mrs T and the bank accepted my findings, and
the complaint was settled by the bank paying compensation
of $2,000.
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CASE 8: Acard not fit for its purpose?

When Ms B’s credit card would not work, the hotel retained her
passport and insisted that she remain in Tahiti until her debt

was paid.

Ms B planned to take the holiday of a lifetime. She decided
to spend up to 5 weeks in the USA, travelling to New York
via Tahiti on a special fare. She asked her bank to arrange
travel insurance, and sought its advice on a foreign exchange
package that would work at both destinations.

With insufficient time to arrange for a credit card, Ms B
chose — from amongst the remaining options prepared for
her by the bank — to take cash in US dollars and a debit card
that would work in both North America and French Polynesia.

Having checked with foreign exchange specialists at head
office, bank officers were quite clear that the debit card
chosen would be accepted by ATMs in Tahiti and that the
combination of debit card and Ms B’s cash holding should
ensure an ample supply of local currency for her holiday.

What should have been a relaxing and enjoyable interlude
in Tahiti, however, turned into a nightmare for Ms B. She
was unable to settle her hotel bill because she had
insufficient cash. She said she trawled for cash from about
16 ATM machines, at the international airport, banks, her
hotel, the airline office and shopping arcades in Papeete,
but not one delivered the necessary cash.

The hotel retained her passport and insisted that she remain
in Tahiti until its claim had been met. Fortunately, the bank
in New Zealand was able to send an urgent telexed transfer
of US dollars, enabling Ms B — by then “absolutely gutted”
—to leave for New York as planned.

Immediately on arrival at JFK airport she established that
her debit card was in fine working order, and thereafter had
no further problems with currency. The Tahiti incident had,
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however, been so upsetting that she decided to cut short
her holiday. On her return Ms B headed for the bank to
complain about the extra expense, severe stress, and
inconvenience that flowed from her cashless experience in
Tahiti.

I looked into her complaint from the perspective of consumer
law. Section 8 of the Consumer Guarantees Act 1993 sets
out a three-part test of “fithess for purpose”. Applying each
part, | concluded:

(a) the debit card was not reasonably fit for the particular
purpose made known by Ms B to the bank;

(b) neither was it reasonably fit for use in Tahiti, as
attested to by the bank; and

(c) finally, Ms B’s reliance on the bank’s skill or judgment
in reaching her decision to use the bank’s debit card
to access cash in Tahiti, was reasonable in the
circumstances.

The bank made an offer to Ms B of $650 as a gesture of
goodwill, but denied any responsibility for the uncomfortable
situation in which she was placed. | decided that this was
not a reasonable offer in the circumstances.

| recommended that the bank reimburse Ms B her expenses
in obtaining the telexed bank draft to meet the hotel’'s claim,
and compensate her by an amount of $1,500 for the
inconvenience and distress she had suffered during her
stopover in Tahiti. The bank and Ms B accepted my

recommendation, and the case was closed on that basis.



CASE 9: Creditcard debt and a lost contract

Mrs D closed her transaction account, and noted in her diary that
the credit card debt had been repaid. A collection agency
subsequently wrote to Mrs D, requesting repayment of about $500.

Mrs D had both a transaction account and a credit card
account. About five years ago she fell into arrears in the
payment of her credit card debt. After the bank contacted
her about this, she arranged to make regular automatic
repayments to a collection agency nominated by the bank
to collect the debt on its behalf. About a month later, Mrs
D closed her transaction account, and noted in her diary
that the credit card debt had been repaid on the same day
from the amount remaining in her transaction account.

A collection agency subsequently wrote to Mrs D, requesting
the repayment of about $500. She was advised that if this
credit card debt was not repaid the agency would take further
action to collect it. She was also warned that she might be
listed with a credit listing agency — something which could
have a detrimental effect on any future attempts to obtain
credit.

Mrs D then told the bank that she disputed the claim that
her credit card account was in debt. She also indicated that
an overseas company with which she was attempting to
negotiate a contract had declined to conclude the contract.
In her view the company in question had acted in this way
on the basis of information about her credit standing received
from either the bank or the credit listing agency.

Soon after Mrs D requested me to consider her complaint,
the bank said it would accept her diary note as evidence
that her credit card debt had been paid. The bank accordingly
wrote off the residual debt of about $400 by payment to the
collection agency, which was instructed to delete her name
from its list of debtors.

The only outstanding issue which | had to address was the
question of whether the bank or the credit listing agency
could, inadvertently or otherwise, have been partially or
wholly responsible for the overseas company’s decision to
abandon contractual negotiations with Mrs D.

Mrs D was unable to provide me with any evidence, written
or otherwise, that any third party, including the overseas
company, had been aware of her purported credit card debt.
Furthermore, records obtained from the credit listing agency
showed that, at the time of the negotiations with the overseas
company, Mrs D was not listed as a debtor. Given the
absence of any evidence of any inappropriate disclosure by
the bank, | could only find that it was not at fault. |
recommended that the complaint be withdrawn.
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Cheques

As noted in the annual report that accompanies these case
notes, we have had an increase in complaints about cheques
this year. Almost all of them have been from customers whose
cheques had been stolen and banked into accounts that did not
belong to the intended payee.

The easy availability of electronic funds transfers has meant a
decline in the use of cheques. As is now clear, this has been
accompanied by a decline in customers’ understanding of the use
of cheques, and particularly a decline in knowledge of the crossings
that can be used to protect against fraud. There is also some
confusion about the clearance process.

The legal position with regard to cheque crossings is summarised
in the note on case 10, while case 11 illustrates some of the
workings of the clearance system and the difficulties that can
occur when attempting to stop a cheque. It is not well known that
the recipient of a cheque can request early clearance by “special
answer”, thus cutting down the time available to place a stop on
the cheque.
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CASE 10: Ifyoudo notcross acheque properly, you may end up more than cross

Mrs L issued a cheque for $20,000. She crossed the cheque with
two parallel lines, but did not cross out the words “or bearer” or

write anything between the lines.

Mrs L issued a cheque for $20,000. She crossed the cheque
with two parallel lines, but did not cross out the words “or
bearer” or write anything between the lines. She posted her
cheque to the intended recipient — an investment company.
Unfortunately, the letter containing the cheque, along with
a number of other letters, was stolen from NZ Post.

The thief wrote another customer’s name over the top of
the original payee’s and deposited the cheque into that
customer’s account. Mrs Ls bank paid the cheque. When
Mrs L discovered that her cheque had been paid to someone
other than the intended recipient, she complained to the
police and the bank. The bank did not consider that it had
any responsibility to Mrs L for the stolen funds. The bank
said that it had accepted the cheque in good faith, and that
there had been nothing to alert it to the fact that it was
stolen. Mrs L then referred her complaint to me.

Mrs L submitted that the bank had been negligent in
accepting the cheque into the account of someone other
than the intended recipient. She considered that the alteration
to the cheque was obvious, and should have been noticed
by the bank. She also contended that the bank should have
noticed that the cheque was an unusually large amount to
be deposited into the account of the customer in question,
who was believed by Mrs L to have a very low income. She
also claimed that comments by bank staff revealed their
awareness of the fraudulent nature of some of this
customer’s activities.

My analysis of this complaint was governed by the Bills of
Exchange Act 1908 and the Cheques Act 1960. As the words
“or bearer” had not been crossed out, the cheque was what
is known as a bearer cheque. This allows a bank to deposit
the cheque into an account in the name of either the payee
or the bearer of the cheque. Under these circumstances,
the cheque did not need to be endorsed before it could be
legally transferred to another recipient. The crossing meant

only that the cheque could not be cashed, but did not prevent
it from being paid into the account of someone other than
the original payee.

In law, a cheque that has been “materially altered” is invalid.
Mrs L contended that the cheque in question had been
materially altered. However, although she had crossed the
cheque, she had not crossed out the words “or bearer”, and
had failed to write either “not transferable” or “A/C payee
only” between the parallel lines. Only then would she have
been legally entitled to claim reimbursement of the
substantial amount that she had lost. The case of Smith v
Lloyds TSB Bank plc [2001] 1 All ER 424 (CA) established
that, if the name of a payee is changed on a cheque clearly
marked “A/C payee only”, this constitutes a material
alteration, and is accordingly invalid. As Mrs L's cheque
bore only parallel lines without any such wording, the
subsequent change was not a material alteration, and cannot
be legally contested. The absence of the words “not
transferable” or “A/C payee only” on a cheque means that
the name of an intended recipient may be changed without
any independent confirmation or authorisation by a third
party, including the bank in question.

Mrs L also submitted that the bank should have registered
that the person banking the cheque was not the intended
recipient, and should have noted as unusual the deposit of
a large amount of money into the account of a customer
with a low income. However, | was not persuaded that this,
on its own, would be enough to cause the bank to suspect
that the customer was not the true owner of the funds.
Further, the bank staff may not have known the account
holder’s income source when the transaction was processed.

Mrs L said in her submissions to me that a bank staff
member had told her that the bank had concerns about
fraudulent activity in this customer’s account. If this were
true, the bank might indeed have had a duty to make further
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enquiries about the cheque. The bank denied this claim,
and indicated that the customer in question had been
confused with another customer with a similar name. There
was ultimately no convincing evidence that, when the cheque
was presented, the bank knew or could have known that this

customer, or someone associated with her, was engaging
in fraudulent activities.

In the circumstances of this case | was satisfied that the
bank had quite properly accepted the cheque at face value
as a simple deposit into an account. Both the bank and Mrs
L accepted my view.

CASE 11: Chequemate

Mr D instructed his bank to stop payment of the second of two
cheques. Unfortunately, in doing so, Mr D incorrectly noted the
cheque to be stopped as number 26, instead of number 25.

Mr D bought a generator for his business and paid for it by
way of two cheques numbered 24 and 25 respectively for an
amount totalling approximately $35,000. Because of problems
immediately experienced with the generator, Mr D instructed
his bank to stop payment of the second of these two cheques.
Unfortunately, in doing so, Mr D incorrectly noted the cheque
to be stopped as number 26, instead of number 25. Whereas
the payee details of cheques 24 and 25 were identical, cheque
number 26 had been made out to someone entirely different.
One day later the payee of cheque number 25 requested
payment by special answer — a procedure to facilitate the
urgent payment of cheques. In deciding whether to approve
such a request, a bank is required to establish whether
payment of the cheque in question has been stopped.
Because it did not appear to Mr D’s bank that it had been
instructed to stop payment of cheque number 25, that cheque
was paid.

Later that same day, staff at Mr D’s branch became aware
that cheque number 25 had been presented for payment,
and that the details of the cheque specified in the stop
payment request matched those of cheque number 25 in all
respects, except for the cheque number. Bank staff called
Mr D to clarify whether the correct cheque had been stopped,
unaware that cheque number 25 had already been paid. Mr
D then realised that he had placed a stop on the wrong
cheque, and instructed the bank to stop cheque number 25.
The bank later told Mr D that, because cheque number 25
had already been paid, it could no longer be stopped.
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Mr D tried unsuccessfully to return the defective generator
to the vendor, and then to sell it himself. He then claimed
reimbursement of the amount of cheque number 25
(approximately $17,400) from the bank, claiming that it had
failed to act on his instruction to stop payment. The bank
declined Mr D’s claim, and his complaint was referred to
my office.

Following an investigation, | found that the merits of the case
were finely balanced. Whilst Mr D had clearly been at fault
in giving the wrong cheque number when requesting the
bank to stop payment, the bank had also been negligent
when, in fulfilling a special answer request in relation to
cheque number 25, it failed to notice that a stop payment
request had been received for cheque number 26, with
precisely the same date, payee and amount as cheque number
25, and had not then made further enquiries of Mr D.

In those circumstances, | considered it reasonable that each
of the two parties should share half of the loss resulting
from the payment of cheque number 25. This meant that
the bank would have to reimburse Mr D for a sum of
approximately $8,700. In addition, the bank had already
offered to pay Mr D a sum of $1,000 for the inconvenience
caused by incorrectly advising that cheque number 25 could
be stopped, when it had already been paid by special answer.

After further negotiation between the bank and Mr D, the
complaint was settled on this basis.



Insurance

We investigate a number of complaints where insurance is an
issue, usually in connection with the sale of insurance by banks.
Case 12, however, is more to do with problems that can arise
when a customer cancels the policy and then seeks to reinstate
it. The customer cannot be expected to know that what appears
to be a simple request may not be quite so simple and that there
may be procedural requirements.

Case 13 addresses a practice that has caused problems for previous complainants to my office. A bank’s offer
of a loan is sometimes stated to be conditional on the customer taking out loan protection or life insurance. Itis
arguable whether a bank can actually enforce such a condition, and my experience is that banks seldom follow
up to make sure that the insurance has been arranged.

It is not surprising that borrowers who are unfamiliar with the formalities that need to be completed before a
policy can be issued assume that the loan has been made available and that, because of this, the insurance must
be in place. If a bank is not going to enforce a condition in a loan agreement, then either the condition should
not have been made, or the bank should tell its customer that the condition is no longer applicable.

If an insurance company is a wholly owned subsidiary of a bank, complaints about declined claims can be considered
by the Banking Ombudsman. Case 14 was one of these cases. The consequences of non-disclosure of material
information can be very severe, and the law is very clear on this point. It is therefore extremely important that
bank staff collecting information from a customer who is proposing to take out an insurance policy should listen
carefully and make sure the customer understands what information is required.

Banks and their insurance companies obviously need to be satisfied that a customer claiming a benefit under a
policy actually qualifies for the benefit, but on occasion the customer seems to face ever- receding goal posts as
more and more tests and enquiries are made. In case 15 matters reached the point where the complainant and
her GP were concerned that further tests would be a threat to the complainant’s health.

Finally, case 16 illustrates a misunderstanding that occurs now and then when a customer has insurance to cover
debt repayment. Even though the bank may have sold the policy to the customer, and the proceeds of any claim
will go to the bank for debt repayment, the bank does not make the claim under the policy. The customer has to
make the claim and to supply any information that may be needed to assess it.
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CASE 12: Was the customer insured when her home was burgled?

Mrs H wanted to have her policy reinstated with immediate effect.
She was accidentally cut off when the customer adviser tried to
verify her identity. Three weeks later her house was burgled.

Ms H held a contents insurance policy with a bank. In July
2003 she called the bank to suspend the policy, as she could
no longer afford to pay the premiums. She told the bank
that she intended to reinstate the policy in the future.

On 21 December 2004, Ms H telephoned the bank’s call
centre and spoke to a customer services adviser. She
explained that she wanted to have her policy reinstated with
immediate effect, and they discussed the amount of cover
she required. She was accidentally cut off when the customer
adviser tried to verify her identity. Ms H immediately called
back and spoke to another staff member who was unable
to access the underwriting software. This second staff
member offered to email the previous customer services
adviser to get him to call Ms H back to complete the
arrangements for her insurance cover. When Ms H heard
nothing further she assumed that cover had been arranged,
as she had already provided the bank with all the information
necessary to arrange the insurance and had previously held
an insurance policy with it.

About three weeks later, on 10 January 2005, Ms H’s home
was burgled. When she realised that she had received no
formal confirmation of her policy, she called the bank, only
to discover that the policy had not been reinstated, and that
she was uninsured. The bank then insured her with
immediate effect, but refused to compensate her for the
loss sustained in the burglary because, in its view, she had
not been covered when the burglary took place. The bank
offered an ex gratia payment representing a refund of one
year’s premium, but Ms H was not satisfied and lodged a
complaint with my office.

The bank said that Ms H’s original policy had been cancelled,
and explained that once a policy has been cancelled it cannot
be reinstated. A full assessment of risk must be completed.
If a policy is accepted by the bank’s underwriter, the insured
person will normally be formally advised of this within three
to five days of the risk being accepted, together with full
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details of the policy and payment arrangements. The bank
could find no evidence that it had offered to provide Ms H
with contents insurance on 21 December 2004. The
customer services adviser in the call centre who first spoke
to Ms H was aware of what she wanted when her call was
disconnected, but did not have her contact information, and
had not started the insurance sales process. He was busy
on the day in question and had a backlog of calls, so
although he received the email, Ms H’s second call was
not followed up.

| found that, while the bank made it clear to me that a policy
may not be reinstated once it has been cancelled and that
a full assessment of risk has to be undertaken before a new
policy can be arranged, there was nothing to suggest that
this process had ever been made equally clear to Ms H, who
firmly believed that it was possible to reinstate the old policy
without further ado. | concluded that the bank had been at
fault in not making it clear that a new policy would have to
be arranged and that this would necessarily involve a risk
assessment. Also, the bank should have contacted Ms H
to follow up on her second telephone call. However, | felt
that Ms H had to share some responsibility for the fact that
she remained uninsured from 21 December 2004 until 10
January 2005, during which time she suffered a loss through
burglary. |felt that a careful person, such as Ms H appeared
to be, should have sought confirmation from the bank that
her policy had been reinstated.

| accordingly proposed that responsibility for the direct loss
suffered by Ms H should be shared between her and the
bank, with the bank assuming responsibility for 60% of the
established loss, and Ms H 40%. In addition, in recognition
of the stress and inconvenience suffered by Ms H when she
discovered that the bank had failed to arrange contents
insurance for her, | proposed that the bank should pay her
compensation in an amount of $500. The bank and Ms H
both accepted the recommendation, and the complaint was
resolved on that basis.



CASE 13: Isabankobliged to arrange mortgage protection insurance for a customer?

Diagnosed with a terminal iliness, Mrs A had called the bank to ask
about making a claim on the mortgage protection insurance. To Mr
and Mrs A's shock, no mortgage protection insurance policy existed.

Mr and Mrs A took out a loan with a bank in March 2000,
with the assistance of a mortgage broker. It was a condition
of the loan approval that life or mortgage protection insurance
be taken out by Mr and Mrs A and assigned to the bank.

Sadly, in February 2005 Mrs A died, leaving Mr A with two
young daughters to raise and a large loan to service. Shortly
after being diagnosed with a terminal illness, Mrs A had
called the bank to ask about making a claim on the mortgage
protection insurance that she and Mr A thought they had
taken out when they had obtained the loan. To Mr and Mrs
A's shock and dismay, it was discovered that no mortgage
protection insurance policy existed.

After Mrs A’'s death, Mr A complained to my office. He
wanted to know why the bank had not ensured that mortgage
protection insurance was in place, given that it was a
condition of the loan.

Following a thorough investigation, it became clear that the
evidence was not strong enough to say that Mr and Mrs A
had instructed the bank to arrange mortgage protection
insurance for them. The most that could be said was that
there had quite possibly been some general discussion
between Mr and Mrs A and the bank regarding life and/or
mortgage protection insurance, but matters had not
proceeded beyond that.

As a matter of law, a bank is entitled to waive a condition
of a loan contract. Therefore the bank was under no legal
obligation either to insist that Mr and Mrs A take out
mortgage protection insurance and assign the insurance to
it, or to ensure that Mr and Mrs A had adequate mortgage
protection insurance.

However, | considered that the bank should have told Mr
and Mrs A that the assignment of insurance was no longer
a condition of the loan. It was clear that Mr and Mrs A had
mistakenly believed that they had mortgage protection
insurance and had their expectations dashed when Mrs A
was diagnosed with a terminal illness. If the bank had told
Mr and Mrs A that it no longer required assignment of
insurance, they would have been able to obtain life insurance
cover for Mrs A with another insurer. Whilst this was a case
where | would have considered awarding the maximum
compensation for inconvenience ($4,000) available under
my Terms of Reference, | suggested that it would be of
greater help to Mr A to have some relief from the loan
burden he was carrying. | therefore invited the bank to come
up with a proposal that would reduce his loan repayments.

After the bank and Mr A had considered what | had to say,
the bank offered to write off an amount of $10,000 from Mr
A’s loan and to discuss with him refinancing options for the
remaining balance, which could include making interest-
only payments for a period of time. Mr A accepted the bank’s
proposal.
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CASE 14: Disability insurance — the importance of disclosing all material facts

The bank advised Mr C that it was declining his claim because,
in its estimation, he had not disclosed previous ACC claims of
relevance to his current situation.

In February 2005 Mr C fell from a balcony, fracturing his
right ankle and dislocating his right shoulder. His injuries
prevented him from returning to his work as a skilled
tradesman for about three and a half months.

Shortly after his discharge from hospital, Mr C contacted
his bank to make a claim under his loan protection insurance
policy for a temporary disability benefit. He assumed that,
after a 30 day stand-down period, his insurance cover would
pay his loan payments of just over $1,000 per month.

However, a few weeks later, the bank advised Mr C that it
was declining his claim because, in its estimation, he had
not disclosed previous ACC claims of relevance to his current
situation. The bank also advised Mr C that his insurance
cover had been reassessed, and that it was now removing
the disability benefit from his policy. Mr C complained to
my office.

It became apparent that Mr C had made approximately 34
ACC claims since 1992, the majority of which were for minor
injuries such as a foreign body in the eye or ear and infected
scratches. With the exception of a shoulder injury in 1998,
none of these incidents had resulted in Mr C having to take
time off work. Mr C was also an active sportsman, with
many of his minor injuries having been sustained while
playing sport. It seems they were recorded as claims solely
because he had received medical attention.

Mr C said he had not thought to mention these minor claims
either when applying for insurance, or when recently
completing an updated health questionnaire, because he
had interpreted the question in the bank’s proposal form,
enquiring whether he had ever made or was intending to
make a claim against the ACC, as asking whether he had
ever had to take a case against the ACC for a declined claim.
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For its part, the bank maintained that, if Mr C had disclosed
all his ACC claims, it would have been particularly concerned
about the 1998 shoulder injury, as well as about a knee
injury in 2000. The bank stated that, given Mr C’s occupation,
it would no longer have been able to offer him disability
cover under such circumstances.

However, evidence emerged which showed that, in the
context of a conversation between Mr C and a bank staff
member, during which Mr C had been asked a series of
questions about his health (recorded in the questionnaire
mentioned above), Mr C had mentioned the knee injury
suffered in 2000. This raised the question of whether the
bank staff member should then have questioned Mr C more
carefully and in more detail about his “no” response to the
question about earlier ACC claims.

Thus, whilst the law is clear that the non-disclosure (however
innocent) of relevant information is almost always a valid
reason for declining an insurance claim, this case was not
quite so straightforward. The relevance of the undisclosed
information to the claim in question required further
examination, as did the question of whether the bank should
have made further enquiries of Mr C, given that it had been
informed of at least one earlier ACC claim.

My investigator raised these questions with the bank, inviting
it to reconsider its position on this case. After careful
consideration, the bank agreed to offer Mr C a sum of $2,000
in settlement of his complaint. About $650 of this amount
was a refund of the disability portion of the insurance
premiums he had paid over the years, with the balance
being an ex gratia or goodwill payment. After consulting
with my office, Mr C agreed to accept the bank’s offer, and
the complaint was settled.



CASE 15: Critical care insurance and compensation for neurological deficit

The bank would not accept her claim on the basis of a medical
report by her general practitioner, and insisted on an assessment
by a neurologist approved by itself, as well as additional tests.

In 1999 Mrs J suffered a stroke and subsequently underwent
an operation to clip a cerebral artery aneurism. A further
aneurism was noted but was not operated upon, and she
has remained under observation for this. Mrs J was left
with no physical consequences, but did experience a number
of neurological deficits such as memory loss and lack of
concentration, resulting in her inability to hold down a job,
or to drive for more than a short distance.

Mrs J held a life and critical care insurance policy with her
bank and made a claim under the section providing cover
for a critical condition, including stroke, where there is
evidence of functional impairment caused by permanent
neurological deficit. The bank would not accept her claim
on the basis of a medical report by her general practitioner
(GP), and insisted on an assessment by a neurologist
approved by itself. The neurologist’s assessment confirmed
the diagnosis of “problems significantly disabling particularly
in regard to work”, but the bank would not accept this as
evidence of permanent neurological deficit creating functional

impairment without further neuropsychological testing.
Mrs J was unwilling to undergo further tests because she
would be required to travel some distance on two separate
occasions for the tests, and she feared that the stress
involved would result in further damage to her health. She
was supported in this by her GP.

After discussions with the bank | contacted the neurologist,
who confirmed his diagnosis and explained that his
suggestion of neuropsychological testing was to determine
the extent of the neurological deficit, not its existence. |
sent this further report to the bank, and subsequently met
with its representative to discuss the case. As a result,
although the bank was not convinced that Mrs J met the
criteria for a payment under the critical care section of her
policy, it agreed to make an ex gratia payment to her of the
full amount — $32,000 — that would have been payable under
the policy. Mrs J accepted the bank’s offer and her complaint
was resolved on that basis.
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CASE 16: Acredit card repayment insurance claim

Mr C needed to complete a claim for his credit card insurance
policy. On the claim form was a section on proof of redundancy
requesting details of his employer, who could no longer be located.

Mr C had a credit card account with his bank. Soon after
receiving the card, he received an offer in the mail from the
bank to consider credit card repayment insurance. He was
then provided with a copy of the policy document, which
was issued by an insurance company.

The policy cover provided for the credit card monthly
instalments (subject to certain maximum limits) to be met
in the event of temporary or permanent disablement, death,
or redundancy.
repayments were to be made at the rate of 15% of the

In the event of redundancy, monthly

outstanding debt for a specified period. Mr C was to be
charged a premium based on a percentage of the outstanding
credit card debt.

About eleven years later, Mr C lost his job and told the bank
that the then outstanding credit card debt was to be repaid
under the policy. It was Mr C’s understanding that the policy
would repay the entire outstanding amount and there was
nothing more he needed to do.

The bank said he needed to complete a claim form, which
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should then be forwarded to the insurance company.
Included on the claim form was a section on proof of
redundancy whereby the claimant needed to provide the
name, address and contact details of the employer who had
terminated the job position. Mr C advised that he was unable
to do this since his employer had apparently ceased trading
and could no longer be located. The insurance company
refused to consider the claim without some proof of
redundancy.

Mr C then complained that the bank had refused to honour
his insurance claim, saying that the bank had arranged the
insurance and should therefore pay him under the policy.
He saw no need to deal with the insurance company.

When investigating the complaint, my investigator obtained
a copy of the policy document, including the terms and
conditions applicable to Mr C. It was very clear that the
policy was issued by the insurance company, and not by the
bank, and that any claims under the policy could be made
only to the insurance company.

| then told Mr C that, while there were various steps that he
could take in searching for evidence of his redundancy, the
bank had no responsibility for handling his insurance claim.
He needed to discuss with the insurance company the sort
of evidence that would be acceptable to it, and generally to
cooperate with it in the claims process.



Investment

The flow of complaints about investment advice and investment

products generally has declined substantially in the past year, and
we are now almost back to 1999 levels of complaint in this area.
However, we still receive complaints that have their origins in the
poor performance of share markets in recent years, and case 17
Is one of those cases. It is not unusual for customers to complain
that, once their investments started to perform poorly, the bank
“should have done something about it”. This indicates a level of
misunderstanding of the nature of the investment and may require

some investigation.
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CASE 17: Dissatisfaction with the rate of return on retirement savings

Mr and Nrs M invested their retirement savings in an investment
plan. They later complained that the bank had assured them of
a minimum return of 5% net per annum on the total investment.

Upon their retirement in 1993, Mr and Mrs M formed a trust
through which to invest their retirement savings. In 1997
the trust invested $200,000 in accordance with an investment
plan prepared for it by its bank. The investments
recommended by the bank represented what it described
as a “balanced” or “medium risk” portfolio.

Seven years later, in November-December 2004, the trust
withdrew its money from the bank’s investment plan. It had
for some time been expressing concerns that the plan was
producing low overall returns, and that some of the funds
in the portfolio had lost value. When the withdrawal of the
investment had been completed, the overall benefit to the
trust over the seven and half year term of the investment
amounted to approximately $41,000. The trust then
reinvested its money on term deposit.

The trust complained to the bank about the performance of
its investment. In particular, it was concerned that, although
three of the funds forming part of the investment portfolio
had suffered losses from time to time, the fund manager
had done nothing to correct this. It also complained that
the bank had assured it of a minimum return of 5% net per
annum on the total investment. This return had never been
achieved.

The bank was not able to resolve the trust’s concerns, and
a complaint was then lodged with my office. Unlike most
complainants with concerns about investment products, the
trust did not contend that the investment had been mis-
sold or misrepresented, but argued that, once losses started
to occur, in particular on the three funds that lost value, the
bank should have done something to stop them. This
indicated a misunderstanding on the part of the trust about
the nature of its investment. The question for me was
whether the bank was in any way responsible for this
misunderstanding.
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After a thorough investigation | considered that the bank
had indeed overstated the probable benefit to be derived
from the investment. It was clear from the evidence that
the investment adviser had led the trust to believe that it
would receive a net return of more than 5% per annum.
However, the written investment plan prepared for the trust
contained clear statements that the bank did not guarantee
the performance of any product, and that any projected
rates of return were to be read in conjunction with the
caveats set out in the investment plan. There was therefore
insufficient evidence to make a conclusive finding that the
bank had provided the trust with misleading advice and/or
had misrepresented the extent of the risk associated with
the investment.

It was clear that the trust had concerns about the
management of certain parts of its investment. However,
the three funds about which it was particularly concerned
had been affected by the downward trend in financial markets
affecting the performance of all types of equities and
international shares investments in late 2000 and early
2001.

| did not identify any grounds for finding that the bank should
reimburse the trust for the losses it claimed to have suffered
on the three funds in question (approximately $23,000).
However, it was clear that the trust was dissatisfied with
the overall performance of its investment over its seven and
a half year term. | was concerned that the bank had not
provided regular six monthly reports on the performance
of the investment, as it had promised when the investment
was made. Therefore | suggested that, as a gesture of
goodwill, the bank should refund to the trust the
approximately $4,900 in fees charged when it first made its
investment.

Both the trust and the bank agreed to settle on this basis.



Lending

A home loan is probably the largest financial commitment that
most New Zealanders will ever make. It is therefore particularly
important that banks give their customers accurate information
about that commitment. When they fall short of this standard,
the results can be disastrous and difficult to remedy. In case
18 the bank recognised that it had made a mistake but it was
difficult to work out a compensation package that was both fair
and did not result in over-commitment for the complainants.

A very large proportion of home loans are now on fixed rates. A fixed rate loan gives the customer the security of knowing
what the repayments will be, at least for the term of the fixed rate arrangement. Problems can arise, however, both when
arranging for the original fixed rate term and on renewing it.

When arranging in advance for a loan, it is important that all parties understand whether the rate prevailing at the time of
the arrangements will be the rate for the loan when it is drawn down or whether it may change. Banks will usually offer to
commit themselves to the current rate (for a fee) but the position must be made plain to the customer. In case 19 it seemed
likely that the complainants had never been told about the practice of “reserving” a rate.

Rather than reserving a future rate, a customer sometimes chooses to enter into a binding agreement for a fixed rate loan
before settling the purchase of the property for which the loan is required. This can have the effect of fixing the interest rate
at the date of commitment to the agreement. Such an arrangement does, however, have the disadvantage that the customer
may have to pay a fee if the purchase does not proceed and the loan is not required. This is a matter that needs to be carefully
explained to customers, and in case 20 there had not been sufficient advice and explanation.

Cases 21 and 22 are both about arrangements at the end of a fixed rate period. If a loan is repaid during the fixed rate period,
there may be an early repayment cost to be paid by the customer. It is therefore important that customers understand the
point at which they become committed to a new fixed rate period. In neither of these cases did the customer realise that a
comparatively informal telephone discussion had resulted, in the bank’s view, in a binding agreement to fix the interest rate
of the loan for a further period.

Case 23 was quite extraordinary and illustrates the difficulty of coming to a fair and reasonable resolution of a complaint where
there are substantial sums at stake and neither party is without fault in the events that led to the complaint.

Case 24 is not dissimilar to case 18, but was resolved very much more quickly because of the co-operative attitude of the bank.

As property prices rise, parents are often under some pressure to guarantee loans for their children. | am concerned that
banks do not always help customers to fully understand the commitment they are making. | also have reservations about the
quality of legal advice that some proposed guarantors are given. | see too many cases where guarantors become responsible
for debts that they never intended to guarantee. Case 25 is one of these cases.
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CASE 18: Anadministrative error with far-reaching consequences

Mr and Mrs T signed a loan specifying monthly repayments of
$1,444.72. Six months later an error was discovered in the original
agreement. The repayments should have been $1,814.92.

Mr and Mrs T wished to purchase a section on which to build
their home. They met with the bank and obtained a loan to
finance the section purchase. Shortly afterwards they
entered into a contract for the construction of their home.
About six weeks later they applied for a loan to finance its
construction. The application was successful, with Mr and
Mrs T signing a loan agreement specifying monthly
repayments of $1,444.72. This figure was queried with the
bank, which confirmed that it was correct. It was not until
approximately six months later that an error was discovered
in the original loan documentation, and that the monthly
repayments should have been $1,814.92.

Mr and Mrs T lodged a complaint with the bank, but when
they were not satisfied with its response, the complaint was
referred to me. During my investigation the bank accepted
that it had made an error with the loan documentation.
However, it considered that the correct information would
have been disclosed to Mr and Mrs T when they first enquired
about the loan. The bank was prepared to amalgamate Mr
and Mrs T’s housing loan with another (high interest) loan
they had taken to purchase a car, as well as to extend the
term of the loan, and to offer a low fixed interest rate for
five years.
compensation for inconvenience suffered as a result of the
bank’s actions, as well as all legal costs incurred to date.
As this offer did not bring the loan repayments down to
$1,444.72 per month, Mr and Mrs T continued to be
dissatisfied. My investigation also continued.

It also offered a payment of $4,000 in

I was satisfied that the bank could have sought relief under
the Contractual Mistakes Act 1977 (which would have
resulted in Mr and Mrs T being required to make the higher
payments). It would have meant substituting the accurate
repayment figures for the inaccurate ones in the loan
agreement. If Mr and Mrs T had, as they wished, continued
to pay the lesser amount of $1,444.72 for the 25 year term
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of the loan, it would not cover all the interest due, and the
amount owed would increase.
satisfactory for both parties.

Neither solution was

During the initial meetings between Mr and Mrs T and the
bank officer the loan repayment figures mentioned were
correct. When they embarked on the building process and
before they saw the loan agreement with the inaccurate
figures, Mr and Mrs T were satisfied that they could afford
to service the debt. It was only later, after they had purchased
a car financed by a loan, that the error in the loan agreement
was discovered. Had Mr and Mrs T’'s loan repayment
amounts been correctly calculated, they would probably not
have decided to buy a car, or would have bought a less
expensive one. Moreover, once the bank became aware of
the problem, it took six months to make a satisfactory
settlement offer. Clearly, Mr and Mrs T had suffered a
considerable degree of stress and disruption to their financial
planning. | also bore in mind that they had benefited from
the money advanced to them because, after all, they had
the enjoyment of the home and car.

After having an opportunity to weigh all the factors together,
I concluded that the bank’s offer was reasonable. After this,
correspondence and meetings took place between my office,
the bank and Mr and Mrs T. It was finally agreed that, in
addition to compensation for the legal fees and
inconvenience, the loans would be amalgamated and would
be repaid over a 25-year term at an interest rate of 7.45%,
fixed for the first five years. This meant that Mr and Mrs T’s
total monthly repayments were only about $100 over their
original budget. The bank was prepared to reduce them
further by extending the term of the loan to 30 years, but
as this would have meant the payment of more interest in
the long term, Mr and Mrs T chose to accept the slightly
higher monthly payments.

The case was closed on this basis.



CASE 19: Whenis acurrent rate not the fixed rate?

When Mr and Mrs C’s first loan statement arrived, they noticed
that the interest rate was 0.5% higher than the amount shown in
the loan contract which they had signed.

Mr and Mrs C wanted a loan to finance their first house
purchase. When filling in the loan application form, they
told the bank’s loan manager that the purchase would not
be settled and the loan would not have to be paid out until
about two months later.

Mr and Mrs C had decided they would prefer a loan with an
interest rate fixed for the first five years. When the loan
manager told them that the rate was likely to increase
shortly, they signed the application immediately, specifying
the current interest rate, assuming that this would be the
interest rate which they would have to pay on their loan.
They believed that they were getting a good deal. The interest
rate specified in the loan application was included as the
“current rate” in the loan contract which they subsequently
signed with the bank. The loan contract also said that the
“agreed interest rate” would be the standard five-year fixed
rate “prevailing at the start of the loan period.”

The purchase was eventually settled, and the bank paid out
the loan. About three months later, when Mr and Mrs C’s
first loan statement arrived, they noticed that the interest
rate was 0.5% higher than the amount shown in the loan
contract which they had signed.

When they enquired at the bank, they were told that the loan
contract included a clause stipulating that the loan interest
would be charged at the bank’s standard fixed rate prevailing
when the loan was paid out. As the standard rate for a five-
year fixed rate loan had increased in the period between

the signing of the loan document and the payment of the
loan, they were being charged the higher interest rate which
applied when the loan was actually paid out. The bank also
said that an optional facility was available to its customers
which would fix the interest rate for a limited period between
the approval and the payment of a loan. The bank said that
Mr and Mrs C had chosen not to take up this option.

Mr and Mrs C were certain that the bank had not told them
about this facility, and asked me to investigate their
complaint. As part of the investigation, a check was made
of the bank’s normal policy about the availability of an option
to fix the interest rate for a limited period between the
signing of a loan document and the payment of the loan.
Although the bank has a standard letter advising customers
of this interim facility, | could find no evidence that it had
been communicated to Mr and Mrs C in any way.
seemed likely that the facility was not discussed at their
meeting with the loan manager, since a subsequent note
on their file indicated they had not been offered the
opportunity to “lock in the rate”.

It also

Given my finding that the bank’s normal procedure in relation
to the provision of an interim loan facility had not been
followed in this case, the bank agreed to reinstate the original
lower interest rate for the remainder of the five year fixed
rate period, and to credit the loan account with an amount
equivalent to the additional interest rate paid so far. The
matter was settled on that basis.
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CASE 20: The need for clarity in all aspects of loan agreements

Mr S advised the bank that the purchase would not be proceeding.
The bank then charged Mr S nearly $6,000 as an exit fee, being
the cost to the bank of breaking the fixed interest rate contract.

Mr S approached the bank for finance to purchase an
investment property. Interest rates were expected to rise,
and after discussion with the bank, even though the property
purchase was still conditional, he signed a loan offer letter
fixing the interest rate for two years.

Two weeks later Mr S advised the bank that the purchase
would not be proceeding. The bank then charged Mr S
nearly $6,000 as an exit fee, being the cost to the bank of
breaking the fixed interest rate contract. The bank relied
upon a statement in the loan offer letter stating that all
costs and expenses associated with the establishment and
maintenance of the facility would be the responsibility of
the borrower. The bank also said that the staff member
concerned had orally advised Mr S that there would be a
cost if the loan did not proceed. Mr S said he had no idea
that, should he decide not to proceed with the loan, a
penalty would be incurred. He complained to the bank but
was unable to resolve the matter, and referred the
complaint to me.
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I concluded that the bank had not adequately disclosed to
Mr S that an exit fee would be charged if the fixed interest
rate loan did not proceed. The loan offer letter stated that
the borrower had to pay all costs associated with the
establishment and maintenance of the facility, but did not
mention a cost associated with the termination of such a
facility. | was also satisfied that if Mr S had been told by the
bank officer that a substantial penalty could apply if the loan
did not proceed, it was unlikely he would have agreed to fix
the interest rate, given that the contract to purchase the
property was not yet unconditional. Emails exchanged
between Mr S and the bank very shortly after Mr S advised
that he did not wish to proceed with the loan also indicated
that he had not been previously warned of the exit fee.

| proposed, and both parties accepted, that the bank would
reimburse the exit fee that had been charged.



CASE 21: Averyearly repayment fee

He was told that, because the interest rate had been fixed for a further
two-year period, he had to pay an early repayment fee. Mr H said
that he had definitely not requested an extension of the loan period.

Mr and Mrs H had a house loan with an interest rate which
had been fixed for a period of two years. Because that period
was about to expire, Mr H phoned the bank to discuss what
renewal options were available. He spoke to his bank’s
loans specialist about the interest rates which would be
available if he decided to continue with the loan. He then
asked the loans specialist to send him the details of the
available rates by mail, to enable him to discuss the options
with his wife, who was a signatory to their joint loan account.

When a week elapsed without the promised information
being received, Mr H again telephoned the bank and left a
message requesting it to contact him. In the meantime he
had made enquiries at another bank, and decided that, as
he had not heard back from his previous bank, he would
refinance there.

About a week later, his solicitor wrote to the previous bank,
asking it to provide him with the details of the exact amount
required to pay off the loan. The bank replied with a letter
detailing, not merely the principal amount of the loan and
accrued interest, but also an early repayment fee. When
Mr H asked the bank why the latter fee had been charged,
he was told that, as a consequence of his telephone call to
the bank’s loans specialist, the interest rate had been fixed
for a further two-year period, and the early repayment fee
was required because he was repaying the loan before the
expiry of that period.

Mr H protested, saying that he had definitely not requested
the bank to extend the fixed interest rate for a further two-

year period. Mr H asked the bank to refund the fee. When
it declined to do so, he asked me to investigate.

During the investigation, it was found that Mr H had re-fixed
the interest rate for this loan on an earlier occasion, when
he and his wife had formally signed a document requesting
the bank to provide the new facility. The bank said that its
policy had changed since then, and that its customers were
no longer required to sign a document re-fixing the interest
rate on housing loans, provided that all other terms and
conditions of the loan remained unchanged. As a result,
bank staff were authorised to accept such instructions less
formally, for example, by telephone or email. The bank was
not able to provide a recording of the customer’s telephone
instruction, and also lacked either a diary note or a written
summary of the telephone conversation recording the
customer’s agreement to enter into a new arrangement.

I noted that the bank had changed its policy, and concluded
that, in the absence of evidence that its customers had been
advised of this, they could quite reasonably expect the
process to be as it had been before. They expected to have
to sign a document before committing themselves to a new
fixed rate period. It was also discovered that a letter which,
according to the bank, had been sent to confirm the new
arrangement, either may not have been sent, or had not
been received by Mr H. Accordingly, | recommended that
the bank should refund the early repayment fee in full,
together with any interest which had subsequently become
payable on it. The bank agreed to repay both the fee and
any interest paid on it, and the complaint was settled on
that basis.
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CASE 22: Anearly repayment fee —was it justified?

They were unaware of the bank’s view that they were bound by
the agreement reached in that telephone conversation. They
believed that, if they wanted to, they could change their minds.

The bank wrote to Mr and Mrs A on 11 October, reminding
them that their fixed interest rate loan was due to expire in
approximately seven weeks, on 1 December. The letter
provided information about various lending options, one of
which allowed customers to fix an interest rate before the
expiry of their current fixed interest rate term. The letter
said: “If you are concerned that interest rates may rise and
would like to lock in a new fixed rate, you don’t have to wait
until your existing fixed rate term expires. ... Once you have
signed and returned a new loan agreement to us we will
hold the rate for you. It will commence at the expiry of your
current interest rate.”

The bank followed up its letter with a telephone call eleven
days later, on 22 October. During that conversation Mr A
agreed to re-fix the interest rate before the expiry of their
current fixed interest rate term. Although the bank sent Mr
and Mrs A a letter confirming this arrangement on the day
of the telephone conversation, they were not sent a new
loan agreement to sign, and were unaware of the bank’s
view that they were bound by the agreement reached in that
telephone conversation. On the basis of the information
supplied to them and the telephone conversation they
understood that, when the current fixed interest rate period
expired on 1 December, the agreement to re-fix the interest
rate reached on 22 October would come into force. They
believed that, if they wanted to, they could change their
minds about the structure of their loan up until 1 December.

In the meantime interest rates were shifting, and the rate
agreed on 22 October was not as favourable as the rate
available on 1 December. When Mr and Mrs A told the bank
that they wished to take advantage of this interest rate shift,
the bank informed them that they would incur an early
repayment fee of $250. This came as a great shock to Mr
and Mrs A, who considered that the bank should have made
them aware that the agreement reached on 22 October was
legally binding from that day onwards, and that an early
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repayment cost would apply if they changed their minds.

After a careful review of the events giving rise to this
complaint I had concerns that the information given to Mr
and Mrs A was misleading. The letter of 11 October had
stated that customers would be bound from the time they
signed and returned a new loan agreement: “Once you have
signed and returned a new loan agreement to us we will
hold the rate for you. It will commence at the expiry of your
current interest rate.”

In fact the bank had adopted a new policy not reflected in
the letter sent to Mr and Mrs A on 11 October. It no longer
required the formal signing of a new loan agreement when
a new interest rate was agreed for an existing loan. In the
conversation of 22 October it was explained that Mr and
Mrs A would be bound from the time Mr A agreed to the
rate over the telephone, but Mr and Mrs A had not been
asked to sign a new loan agreement.

If the bank intended the agreement given by Mr and Mrs A
over the telephone to be binding, it should have made this
clear to them in both the letter of 11 October and the
telephone conversation of 22 October.

Having found the bank’s conduct to be misleading, | found
it difficult to determine whether Mr and Mrs A would have
acted any differently if it had been explained to them in the
telephone conversation on 22 October that they would be
bound by their decision to fix the rate at that time. They
may have decided to fix the rate on 22 October, or they may
have opted to wait until closer to 1 December. However, |
was satisfied that Mr and Mrs A had suffered a degree of
stress and anxiety as a result of the bank’s inconsistent
advice about when their contract became binding. |
suggested, and the bank and Mr and Mrs A agreed, that
compensation of $600 was appropriate in the circumstances.
| also suggested that the bank review the information given
in its letter advising customers that their fixed interest rate
period was about to expire.



CASE 23: “Abridge too far” — The consequences of failure to recover a bridging loan

The bridging loan was erroneously deposited into Mr and Mrs G’s
account. This meant that they now owed the bank about $235,000,
instead of the originally intended $98,000.

Mr and Mrs G live in a small North Island town. Mr G had
recently suffered a stroke, which resulted in some cognitive
impairment, as well as physical disability. Both Mr and Mrs
G were receiving a sickness benefit.

In May 2004 Mr and Mrs G sold their house and purchased
a new one. Because they wanted to ensure the purchase
of their new house before settling the sale of their previous
home, they obtained bridging finance of $146,000 from their
bank. They already had a loan of $90,000 on their previous
property.

It was assumed that, when the sale of Mr and Mrs G’s
previous house was finalised, the $90,000 loan would be
repaid and the $146,000 bridging loan would be reduced,
leaving them with a single secured loan of $98,000 over the
new property. Mr and Mrs G expected to have about $6,000
left over from this loan to pay for some minor alterations to
their new house.

Unfortunately, the above scenario did not eventuate. When
the sale of Mr and Mrs G’s former home was completed,
the bridging loan was not repaid, and their solicitor deposited
all funds from the sale of the property into their current
account, including the unpaid bridging loan. Before the
bank noticed that the bridging loan made up a large part of
this amount of about $235,000, Mr and Mrs G had spent
nearly all of it, partly on renovations and improvements to
their new home, and partly to repay other debt. Mr G’s
cognitive impairment had affected his ability to understand
the consequences of his spending.

This meant that Mr and Mrs G now owed the bank a total
amount of about $235,000 instead of the originally intended
$98,000. This loan was secured against their new property,
valued at $194,000. With a net monthly income of
approximately $2,300, Mr and Mrs G simply could not afford
loan payments of $1,665 per month on the increased loan
amount. They consequently referred their complaint to my

office. While my investigator was investigating the complaint,
the bank offered to accept repayments calculated on an
interest only basis, in order to relieve the financial burden
on Mr and Mrs G.

It was clear that, through no fault on the part of Mr and Mrs
G, an error had been made when the sale of their previous
home was finalised, as a consequence of which the bridging
loan was not repaid to the bank. Mr and Mrs G assumed
that the bank and their solicitor had ensured that all
necessary loans, including the bridging finance, would be
repaid, and that any funds available in their current account
could be spent.

It was generally agreed that Mr and Mrs G would be unable
to afford loan payments in excess of $1,600 per month on
their limited income. After preparing a budget, they
estimated that they would be unable to pay more than about
$900 per month in loan payments. For its part, the bank
accepted that the enforced sale of Mr and Mrs G’s new home
would serve neither its own commercial interest nor the
financial and personal interests of Mr and Mrs G, who were
both near retirement age. Not only was it likely that the new
home would sell for at least $40,000 less than the total
amount owed to the bank by Mr and Mrs G, but the latter
would lose both their new home and the equity carried over
from their previous one.
significant assets, they would effectively become homeless.

In the absence of any other

After a thorough review of Mr and Mrs G’s finances and a
lengthy and complex dispute resolution process, my
investigator was able to facilitate a meeting between Mr
and Mrs G and representatives of the bank. At this meeting
the bank made the following offer, acceptable to Mr and
Mrs G, in accordance with which it would:

(a) pay a lump sum of approximately $24,000 into Mr
and Mrs G’s loan account in recognition of the error
made when the sale of their previous house was
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finalised. This would reduce to $210,000 the amount
owed to the bank. The bank also acknowledged its
poor internal processes and the inconvenience and
stress which this episode had brought upon Mr and
Mrs G;

(b) re-document the reduced loan of $210,000 at a
reduced fixed interest rate of 5.5% per annum for a
period of two years. This would reduce Mr and Mrs
G’s loan payments to $450 per fortnight —an amount
which they could just afford to pay; and

(c) refund various dishonour fees and credit charges
that had accrued to Mr and Mrs G’s account when
they began to experience financial difficulties caused
by the higher loan payments they had been required
to make.

It was agreed that a further review of Mr and Mrs G’s loan
would take place two years after this agreement entered
into effect, within the context of their financial position at
the time. Mr and Mrs G agreed that, when they had paid off
a few current hire purchase agreements, they would apply
as much as possible of this amount to their loan payments
to the bank, thus increasing the speed with which they paid
off their debts to the bank. Mr and Mrs G also undertook
not to enter into any additional financial commitments which
could lessen their capacity to fulfil their financial obligations
to the bank.

CASE 24: Agoodexample of the facilitation process

They were told their loan repayments would be $656 per fortnight,
and entered into a contract to buy a new property for $310,000. They
found that their repayments had increased to $1,005 per fortnight.

Ms T and her partner received a very good offer to sell their
home. Before accepting the offer they met with their banking
consultant to see how much they could afford to borrow to
buy a new house.

They were told by the bank that they could afford to buy a
property worth up to $350,000 with the 10% deposit they
had, and that their loan repayments would be $656 per
fortnight. They then accepted the offer on their existing
home and entered into a contract to buy a new property for
$310,000.

To Ms T’s dismay, when she and her partner went in to sign
the bank loan documents, they were told that in fact their
repayments were $1,005 per fortnight. When she
complained, the bank offered to give Ms T a discount of 0.3%
on their 5 year fixed-interest rate which would reduce the
fortnightly loan repayments to $945.

Ms T was not happy with the bank’s offer and complained
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to me. As Ms T had shortly to settle the sale of her existing
home and the purchase of the new home, a prompt resolution
was required.

After further discussion and negotiation between Ms T, my
investigator and the bank, an agreement was reached within
two weeks of Ms T making her complaint to my office. It
was agreed that the bank would allow Ms T to retain her
capped rate loan of $150,000 that expired in June 2006 and
would advance the additional money that she required to
buy her new home ($130,000) for a period of six months on
an interest-free basis. The bank also agreed to pay
contributions of $1,200 to Ms T's legal costs, $500 towards
valuation costs on the house and an ex gratia payment of
$2,000 for the stress and inconvenience caused to Ms T and
her partner as a result of the bank’s mistake.

The quick settlement was helped by the willingness of both
Ms T and the bank to negotiate in good faith and reach a
settlement with the assistance of my investigator.



CASE 25: Parents who guarantee housing loans for their children, beware!

Mr and Mrs C believed that their guarantee related only to the housing
loan, and that they would be liable only for any difference between
the sale of the house and the amount outstanding on that loan.

Mr and Mrs C wanted to help their son and daughter-in-
law financially by agreeing to guarantee a loan of about
$175,000. Their liability would be limited to $63,000, with
their own home as security. Although they took legal advice
before signing the bank guarantee, it subsequently became
clear that they lacked an understanding of the full legal and
financial implications of what they had done.

About a year later the son and daughter-in-law separated,
and their home was sold. After all costs of the house sale
had been deducted, less than $150,000 was available to
meet their debts.

At this point Mr and Mrs C found that both the son and
daughter-in-law, and in some cases the daughter-in-law
alone, had taken out other loans from the bank, and had an
overdraft of about $7,500, in addition to credit card debts
amounting to about $4,500. The bank wanted to use the
proceeds from the house sale to settle these additional
debts as a first priority, and to use any remaining money to
pay off the housing loan. This left a debt of about $55,000,
which Mr and Mrs C’s son undertook to pay. Mr and Mrs C
were surprised and disturbed to discover that, if their son
defaulted, they were legally liable for unpaid debts unrelated
to the housing loan.

Mr and Mrs C erroneously believed that their guarantee
related only to the housing loan, and that they would
consequently be liable only for any difference between the
amount realised by the sale of the house and the amount
outstanding on that loan, in this case about $27,000. They
also felt that that the bank had been remiss in not telling
them about either the loans already in existence when they
gave their guarantee or the loans taken out later.

As the law states that a bank may not disclose to an intending
guarantor any information relating to the financial position

of a loan applicant, Mr and Mrs C were labouring under a
misapprehension when they assumed that the bank was
legally obliged to disclose information about other loans or
debts incurred by the applicants — in this case their son and
daughter-in-law.

Although the bank guarantee was in this case limited to an
amount of $63,000 (plus some costs and interest), it did not
impose any other restrictions on their liability. In particular,
there was nothing in the guarantee that would require the
bank to use funds realised from the sale of the house or
any other source to pay off the guaranteed housing loan
before it paid other debts. | had no option other than to find
that the bank was legally empowered to require Mr and Mrs
C to pay the full outstanding amount of $55,000. | might
add that Mr and Mrs C can count themselves lucky that,
unusually enough, the guarantee which they signed contained
a restriction on their liability.

| am concerned that parents who guarantee loans for their
children often do not appreciate that they are accepting
legal liability for other debts incurred in their name,
irrespective of whether those debts were incurred before
or after they provided this guarantee. Although, in this case,
the bank loan application was in the name of both the son
and the daughter-in-law of the guarantors, it never occurred
to them that they could subsequently be liable for any credit
card debt in their name owed to the bank.

The bank noted that this was not currently an issue, as Mr
and Mrs C’s son was repaying the debt, and there was no
need to call on them under the guarantee for the time being.
The bank undertook to reassess the position if it should
need to call upon Mr and Mrs C in this way. On this basis |
concluded my investigation.

37



Miscellaneous

Summary instalment orders are one way in which those in financial
difficulties can pay off their debts in a manageable way. | am
concerned that in case 26 and in other cases that have come to
my attention, banks have appeared quite hostile to customers
who have obtained a summary instalment order. Sometimes these
banks have not co-operated with the arrangements for payments
to be made under the order.

While payments under a summary instalment order may not
be at a rate or over a period that the bank considers appropriate,
the order aims to ensure that debts are repaid. The obtaining
of a summary instalment order is often a responsible move on
the part of a debtor who is struggling with a low income and

many commitments.

To end on a positive note, case 27 is but one of the many cases
where a very small amount of intervention by my office was all
that was needed to resolve a long standing complaint.
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CASE 26: Problems with a summary instalment order

Mrs N was in financial difficulty, and approached a budget adviser
for help. She was advised to apply to the court for a summary

instalment order.

Mrs N was in financial difficulty, and approached a budget
adviser for help. She was advised to apply to the court for
a summary instalment order. This scheme allows both
debtors and creditors to request District Courts to issue
orders requiring debtors to pay off their debts. At the
discretion of the court, such debts may be paid off in full or
in instalments. If debtors apply for such orders in relation
to themselves, this can help them to pay off their debts at
a rate which they can sustain. The court granted Mrs N a
summary instalment order including two debts which she
owed to her bank.

Mrs N sent the necessary documentation to the bank’s head
office, and then, on its recommendation, forwarded it to her
branch. When she faxed her documentation to the branch
and did not receive a reply, she telephoned the branch, and
was told by a staff member that she had sent the wrong
documentation. She could not understand this, as the
documentation had been provided by the court and had been
accepted by other creditors. She made an appointment to
meet the staff member in question, but when she arrived
at the branch office she was told that he was too busy to
meet her. The branch manager was also unavailable.

Later the staff member telephoned Mrs N and repeated
that she had provided the wrong documentation, but said
he had spoken to someone from the court, who would send
the correct documentation. When the staff member was
unable to explain to Mrs N’s satisfaction why her
documentation was unacceptable to the bank, she telephoned
the court, which advised her that the bank had not accepted
the documents because they had been faxed, and had not
been submitted as originals.

Mrs N then supplied the branch with the original documents,
but heard nothing further from her bank. One week later
she discovered that her ATM card had been blocked. The
bank also neglected to reinstate an automatic payment for
Mrs N’s rent, as a consequence of which her rent was not
paid. In breach of the summary instalment order requiring
the bank to stop deducting loan repayments from her
account, it continued to make these deductions. The bank
also closed her account, without prior notice. These incidents
caused Mrs N considerable frustration and distress, not to
speak of financial inconvenience.

Mrs N immediately returned to her budget adviser, who
contacted the bank on her behalf. The bank eventually
agreed, after a discussion with the budget adviser, to reopen
Mrs N’s account for a further two weeks, to allow her to
make alternative banking arrangements.

When Mrs N initially approached my office without, as is
required, first taking her complaint through the bank’s
internal complaints procedure, | referred it to the bank for
consideration. The bank investigated Mrs N’s complaint
and apologised to her.
process, my office later wrote to Mrs N to find out whether
she was satisfied with the bank’s resolution of her complaint.

As part of the routine follow-up

When it was discovered that she wanted to take the matter
further, | began my investigation.

The bank then reconsidered its position and offered Mrs N
a further apology, in addition to $2,000, written off against
her debt to it, in compensation for the inconvenience she
had suffered as a result of its actions. When Mrs N accepted
the settlement offer, | discontinued my investigation of her
complaint.
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CASE 27: Acase of mistaken identity, and a generous offer of settlement

The bank took legal action against Mr K, who protested that the
debt had been incurred by someone else making unlawful use of

his identity.

A bank had taken legal action against Mr K to recover a debt
incurred in his name by another person making unauthorised
and unlawful use of his identity. Mr K, who had never been
a customer of the bank in question, eventually succeeded
in having the judgement set aside, but had to take time off
work to deal with the problem, and was naturally very
worried and distressed about it.

With the assistance of a Community Law Centre, Mr K
approached the bank claiming that it had failed to take
proper steps to identify its account holder. The bank
investigated the complaint and made an offer of settlement
of $10,000.
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Mr K considered that his loss exceeded $10,000, and agreed
to submit a schedule explaining how it was calculated.
Nothing happened for some months, and he then approached
my office.

The bank was still willing to negotiate, but had not received
the schedule. With the assistance of my investigator, details
of the claim were provided. It turned out that a large part
of the claim was based on Mr K’s loss of employment, which
was only indirectly connected to the debt recovery action.
The investigator discussed with Mr K’s solicitor the provisions
of my Terms of Reference and the sort of compensation that
might be expected if | investigated his complaint and found
in his favour. Mr K then decided to accept the bank’s offer
of settlement.



Banks participating in the scheme

ANZ National Bank Ltd (ANZ and the National Bank of New Zealand)
ASB Bank Limited

Bank of New Zealand

Citibank NA

HSBC Limited

Kiwibank

Rabobank New Zealand Limited

Superbank

TSB Bank Limited

Westpac






