











Case Notes of the Banking Ombudsman

When Mrs A complained that her ex husband

had forged her name on a large loan, her bank

¥ advised that he had a power of attorney to sign
on her behalf.

Loans - lending to one spouse without consent
or authority of other - wife’s signature on loan
document forged - forged loan void against wife -
wife unable to recover amount of forged loan from
former husband - defects in bank’s processing of
loan agreement - bank to reimburse wife for her
half of the fraudulent loan and other expenses -
substantial inconvenience due to bank’s errors
and delays - assessment of compensation for

inconvenience

Mrs A and her former husband were building a house on a section
they owned. While the house was being built, they separated. Mr
A then obtained a loan of $130,000 from the bank. He said he
needed the money to complete the house. Mrs A knew nothing

about the loan. The bank did not contact her about it.

Some time later Mrs A found out about the loan and saw that her

signature on the loan agreement had been forged by someone.

She complained to the bank. The bank advised that the loan
agreement had been signed on her behalf by Mr A, who said that
he held a power of attorney for her. Therefore the bank could not
be of any further assistance to her. Because of the bank’s advice
she was forced to concede in Family Court proceedings with Mr A

that the loan was a legitimate matrimonial debt. This meant that

Because there were other funds available to finish the house,
Mrs A believed that Mr A had used the loan proceeds for his own
benefit. She remained very unhappy about the loan. Some years
later she asked the bank for more information. After looking
through its files, the bank found that it had never actually sighted
any power of attorney from Mrs A when the loan was granted. It
acknowledged that there were doubts about Mrs A’s signature on

the loan document.

Mrs A tried unsuccessfully through the Family Court to recover

her half share of the loan from Mr A.

[ then took up the investigation of Mrs A’s complaint against the
bank. 1found that there was no doubt that Mrs A’s signature had
been forged on the loan document by either Mr A or the bank
officer. It was also clear that Mrs A’s signature was not signed by

Mr A pursuant to any power of attorney.

It followed that the loan in question was invalid or void as far as
Mrs A was concerned. The bank could not have sought repayment
of the loan from Mrs A. As Mrs A had paid back half of the loan
proceeds, she had suffered a loss of $65,000.

I found that:

« it was poor banking practice for the bank to have allowed Mr A
to take home the loan documents, purportedly to obtain Mrs

A’s signature

+ the bank had failed to conduct any sort of investigation into
the validity of the loan when it became aware, some years
previously, that Mrs A knew nothing about it, and that her
signature on the loan agreement may have been forged. The
bank had also provided incorrect information at the time of the
first round of matrimonial property proceedings between Mr
and Mrs A, by claiming that Mrs A’s signature had been signed

by Mr A pursuant to a power of attorney

+ the bank had provided little to no assistance to Mrs A when
she re-opened her case against Mr A and sought to have the

previous matrimonial property agreement set aside.

Because of a lack of information and financial records, it was
very difficult to make any findings as to how the money from the
loan had been spent. It was possible that some of the money
was spent on building the house, but it was just as likely that the
money was put away by Mr A to be used for his own purposes

after separation.

[ could not define Mrs A’s loss precisely. However, I was
satisfied that the bank’s actions had significantly contributed to
the unsatisfactory position in which she found herself. It had
effectively deprived her of the opportunity to dispute the validity
of the loan and its status as a matrimonial debt, or to uncover the

truth about what actually happened to the loan proceeds.

I considered that it was fair in all the circumstances that the
bank should pay a substantial contribution to the loss and costs
claimed by Mrs A. It was reasonable to ask the bank to pay half
of Mrs A’s share of the loan, a sum of $32,500. I accepted that
in order to purchase a new property for herself, Mrs A had been
required to borrow an extra $65,000 that she would otherwise
not have had to do. It was reasonable that the bank also paid half
of the interest that Mrs A had to pay on the additional loan, a sum
of $16,750, and that it should make a contribution to the legal
costs that Mrs A had incurred in pursuing Mr A through the Family
Court, a sum of $23,782.60. Finally, I had no hesitation in finding
that the bank’s actions over a considerable time of eight years had
caused Mrs A enormous stress and inconvenience. I suggested
the bank should pay Mrs A the maximum compensation available

for inconvenience under my Terms of Reference - $6,000.

This amounted to a total settlement of $79,032.60. The bank and

Mrs A agreed to settle on this basis.

she was responsible for paying half of the loan.

The bank had provided little to no assistance to
Mrs A when she re-opened her case against Mr
A and sought to have the previous matrimonial

property agreement set aside.



Case Notes of the Banking Ombudsman

After separating from her husband, Ms C said

that the bank’s actions had caused her marriage

breakdown and had a catastrophic effect on her and

her children’s lives.

I

Loans - lending to one partner without authority
or consent of other partner - bank blame for
break down of relationship between partners
- assessment of appropriate compensation for

direct loss and inconvenience

Ms C and her former partner, Mr D, borrowed money from the
bank to build a house on a section they owned. Ms C understood
that the loan was for $285,000.

Some months later Ms C and Mr D sold the property. Ms C then
discovered that the amount owed to the bank was over $316,000.
She found that, a few months previously, an additional $30,000
approximately had been made available by the bank without her

knowledge.

Ms C accused Mr D of obtaining a further loan without her consent.
Mr D said the bank had made a mistake but Ms C did not believe
him. Ms Cand Mr D then separated.

Because of the additional loan, some of which appeared to
have gone into Mr D’s business, Ms C received less than she was
expecting from the sale of the house. Ms C complained to the
bank. She said that the bank’s actions had had a catastrophic
effect on her and her children’s lives. She blamed the bank for the
ending of her relationship with Mr D and sought compensation
of $35,000.

The bank offered compensation of $3,000 for the inconvenience

caused to Ms C. This was not accepted and Ms C complained to me.

I met with Ms C. After some discussion and calculations, it
became clear that, in fact, the difference between what Ms C
received from the sale of the property and what she thought she

would receive was only $7,000.

We then discussed the bank’s offer of compensation for
inconvenience. Ms C accepted that, while the bank’s actions
had contributed to the stress and anguish she had suffered
on her relationship break-up, the bank could not be held
solely responsible for the situation. There had to have been
other issues between Ms C and Mr D that contributed to their
difficulties. Therefore Ms C accepted that the bank’s offer of

$3,000 compensation for inconvenience was reasonable.

Following my meeting with Ms C, I advised the bank that Ms
Cs claim for direct loss had been reduced to $7,000. After
some deliberation, the bank agreed to offer Ms C $7,000
as compensation for direct loss, in addition to the $3,000

compensation for inconvenience.

Ms C accepted the bank’s increased offer.
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Case Notes of the Banking Ombudsman

Mr T’s former flatmate had used his card to
withdraw money from Mr T’s account. When the
case came to court, the flatmate pleaded guilty, but
alleged that Mr T had told her his PIN.

Eftpos card - unauthorised withdrawals -
reasonable care of card and PIN - reparation -
bank’s liability - easily identifiable PIN - breach

of conditions of use

Mr T’s former flatmate used his Eftpos card to make unauthorised

withdrawals totalling over $8,700.

Mr T was ill and on medication when the offender made her
unauthorised withdrawals. She was able to take the card and
return it to Mr T’s wallet, which was kept in his bedroom, while he
was asleep. This meant that Mr T did not detect the unauthorised

withdrawals at once.

The offender was charged over the unauthorised withdrawals,
and pleaded guilty to using a document for pecuniary advantage.
In court, she said that Mr T had told her his PIN and asked her to
purchase methamphetamine. Mr T denied this, and submitted

that the offender must have seen him entering his PIN.

The offender was ordered by the court to pay Mr T around $5,400

reparation, which Mr T made no attempt to recover.

The evidence supported Mr T’s explanation for the offender’s
knowledge of the PIN and her ability to take and return his card
without detection. I consider that it is unreasonable to expect
cardholders to keep their card with them at alltimes, and concluded

that Mr T had kept the card in a reasonably secure place.

I also found that Mr T’s PIN, 1233, was very close to being an
easily identifiable combination of numbers, which would have
been a breach of the conditions of use of the card, but fell just

short of being an actual breach.

The bank was contractually liable to Mr T for his loss, less his
customer liability of $50. However, given Mr T’s failure to seek
recovery of the reparation and the fact that some years had
passed since the order was made, I proposed to recommend
that the bank only pay Mr T half of his loss, and that Mr T should
assign his rights to the reparation to the bank. Mr T and the bank

accepted my proposed recommendation.

When a conman used Mr S’s credit card and PIN
to steal money from his account, the bank refused
to reimburse Mr S, arguing that he had not taken

reasonable care.

Credit card - card misplaced at home -
unauthorised withdrawals - reasonable care of
card and PIN

Mr S lived in a block of units. One day Mr S met someone who
was waiting for a unit to become available where he lived, and
invited that person to stay with him while he waited for his unit.

Unbeknown to Mr S, the person was an experienced conman.

The conman watched Mr S enter his PIN at a crowded bar. The
terminal he used did not have a guard to prevent PIN entry being
seen. The conman subsequently used Mr S’s credit card and PIN

to obtain $6,300 without his knowledge.

Mr S typically left his card in his wallet in one of his drawers. One
day he was unable to find his wallet. He found it the next day in
a different part of his home. Mr S did not notice that his card
was missing from the wallet until he went to make a purchase
three days later. Mr S reported his card missing approximately
45 minutes later, after he had walked home. The last fraudulent

transaction occurred during those 45 minutes.

The bank declined to reimburse Mr S because it thought he had

not taken reasonable care of his card and PIN, and he had delayed

in reporting the loss of the card.

I found that the bank had failed to put forward enough evidence

to support its refusal to reimburse Mr S. In particular:

(a) not being able to immediately locate one’s wallet is not the
same as having lost it. Mr S had no reason to believe that
his card had been stolen when it seemed that he had merely
misplaced his wallet at home, and therefore he had no
obligation to report its loss. Banks issue credit cards with
the expectation that people will use these cards in their daily

lives, and will take ordinary everyday care of them

(b) given that the conman was experienced, it would have been
simple for him to have seen PIN entry, even in a darkened bar.
The fact that Mr S in hindsight was able to identify how the PIN

was obtained does not disqualify him from reimbursement

(c) it was reasonable for Mr S to walk home before reporting to

the bank that his card was missing.

I recommended that the bank reimburse Mr S for his loss, less

$50. The bank accepted my recommendation.



Case Notes of the Banking Ombudsman

Mr H’s card was used to make unauthorised

withdrawals in between his own transactions, when

he thought it was safe in his wallet all the time.

Credit cards - unauthorised cash withdrawals -
safety of card and PIN - use of card by friend or
family member - delay in reporting unauthorised
transactions - onus on bank to show breach of

terms and conditions

Mr H had been a holder of a Visa credit card with the bank since

1995.

During a weekend in October 2007 the credit card was used by
Mr H to purchase miscellaneous goods. During the same weekend
the card was used on six occasions to withdraw cash totalling
$2,960. Mr H claimed these cash withdrawals were not done by
him. However, the credit card used was in Mr H’s wallet and was
used by him before, between and after the alleged unauthorised

cash transactions.

Mr H became aware of the cash transactions when checking his
account on-line on the Sunday of the weekend concerned. He
immediately called the bank’s contact centre and reported the

unauthorised transactions. The credit card was cancelled.

MrH sought reimbursement from the bank. As a gesture of goodwill
the bank offered to reimburse the sum of $1,500, approximately

half of the loss. Mr H declined to accept the bank’s offer.

The bank submitted that, as Mr H was able to use his credit card at
various times on the weekend, someone either within his family
or a close friend was not only able to remove the card from the

wallet, but also had knowledge of the PIN and as such Mr H had

failed to comply with the terms and conditions of use.

The bank suggested that the theft must have been carried out
by a member of Mr H’s family (his wife or one of his two teenage
sons). As Mr H’s wife was either in his company or close by during
the whole weekend the suspicion fell onto Mr H’s sons. Further
investigation revealed that it was extremely unlikely either son
had been in a position to access the card or had knowledge of

the PIN.

In considering this complaint a number of factors were taken
into account including Mr H’s care of the card and of the PIN and
the question of any delay in Mr H reporting the unauthorised

transactions.

After weighing up all the evidence I found that the bank had
failed to show a reasonable probability that Mr H had breached
the card’s terms and conditions of use. Despite the apparent
evidence to the contrary it was possible that a member of or
a regular visitor to the household obtained and used the card,
having overlooked an earlier PIN entry without Mr H’s knowledge,
or that a member of or visitor to that household had passed the

card and PIN to someone who used it.

The bank accepted my recommendation to reimburse Mr H for the
full amount of the loss less the $50 standard maximum customer

liability plus $35.91 interest.

Someone had made unauthorised transactions
on Ms T’s credit card. Her bank said that she had
not complied with her obligation to keep her card

secure at all times.

Credit card - unauthorised use - irrelevant that
signatures looked authentic - infrequent use
of card - not unreasonable not to notice card
missing for periods - unreasonable delay in
notifying bank - bank bound by its contract
with the customer - Visa International’s rules

irrelevant in that context

Ms T complained to her bank that an unknown person had made
several unauthorised transactions using her Visa card over a seven
week period. All but two of the transactions were made without
the card present. The transactions made with the card present
were signed for rather than a PIN being used. Ms T said the Visa

card had been in her wallet behind other cards at all times.

The bank told Ms T that it would only investigate the disputed
transactions where the card was not present, and that she was
liable for the transactions that occurred when the card was
present. The bank explained that this was because it was Ms T’s
responsibility to ensure that her card was always kept secure. It
said she had previously advised that the card was always in her

possession, so she had verbally agreed to those terms.

The bank investigated the complaint. It determined that under
the Visa International rules it could not charge back any of the
disputed transactions and closed its file on the investigation. The
reasons for declining were: (a) a disputed transaction was for
domestic air travel that was booked in Ms T’s name; (b) signatures
provided in the course of two of the disputed transactions closely

matched Ms T’s signature.

Ms T's mother brought the complaint to me on behalf of Ms T in

May 2007.

The pattern of the use of the card had the characteristics of an
unauthorised user, with several declined attempts at use over the

space of two days. There was no suggestion that Ms T was making

a fraudulent claim, so it was irrelevant that the signature on the
sales vouchers looked like her signature. Ms T had also lodged a
complaint with the police. It was unlikely she would have done
this had she had been in any way involved in the transactions that

she was disputing.

Regarding the care of her card, Ms T said that her Visa card was
kept in the back of her wallet behind other cards. She had not
noticed it missing at any time. Although it appeared that it had
been taken from her wallet several times, probably by someone
with whom she was living at the time, [ found no evidence to
suggest that she had failed to take reasonable care to safeguard
the card. She used it infrequently and would not necessarily have
noticed or had cause to notice if the card was missing from her
wallet from time to time. She had no reason to believe that the
people with whom she was living had criminal intentions, or that

she should be suspicious of them.

The conditions of use for the card (the contract between the
bank and Ms T) stated that the cardholder was responsible for
“transactions authorised by you”. This implies that cardholders
are not liable for transactions involving sales vouchers not signed
or authorised by them. As Ms T had neither signed nor authorised
the manual transactions, the bank was obliged to refund her for
those transactions. The bank was bound by its contract with
its customer and Visa International’s rules (which govern the

chargeback process) were irrelevant in this context.

[ was concerned about the fact that disputed transactions were
for domestic air travel that had been booked in the name of Ms T.
However, it was noted that Ms T’s name had been mis-spelt on the
booking and that the tickets were not used. I accepted that Ms T

did not book or authorise the air travel.

Finally, I had to consider Ms T’s delay in notifying the misuse
of her card. Ms T had not advised the bank of her change of
address at the time of the unauthorised activity on her card, and

( continued overleaf)



Case Notes of the Banking Ombudsman

case 22 continued

Mr B became suspicious about an
overseas purchase, and arranged

for his credit card to be cancelled,
believing that the transaction

would no longer go through.

statements on her card account were being sent to her former
New Zealand address where her mother lives. The unauthorised
transactions occurred between 3 September and 26 October. Ms
T’s statements were sent on about the 13th of each month. Had
she received and checked her September statement she would
have noticed before the end of September the unauthorised
transactions that had taken place on 3 September.  Similarly,
had she received and checked her October statement she would
have noticed the unauthorised activity that took place on 10 and

11 October.

Ms T only used her card infrequently and had no cause at the
time to suspect that there had been any unauthorised activity,
so it was reasonable that she may not have always thought or
been concerned to check statements each month. Allowing for
a one week delay for the October statement to be sent to her in
Australia she should have received it on or about 21/22 October.
[ found that by waiting until the end of October before noticing
and advising the bank of the unauthorised transactions on her
Visa account, Ms T had unreasonably delayed in notifying. She
would have to bear the loss of the unauthorised transaction that

took place on 26 October ($669.09).

[ proposed, and both parties agreed, that the bank should
reimburse Ms T for the unauthorised transactions that occurred
on her account between 3 September and 21 October inclusive,
less the standard $50 maximum customer liability sum, a total

of $1197.90.

Credit cards - authorised transaction cannot be
cancelled - chargeback process - goods accepted

in lieu

Mr B purchased jewellery in Thailand and intended to collect the
jewellery before returning home. After he made the purchase,
he became suspicious that he had been drawn into a scam, and
believed that the jewellery was not genuine. He contacted his
family in New Zealand and they in turn contacted the bank, and
arranged for his credit card to be cancelled. They also gave the

bank Mr B’s phone number in Thailand.

The bank called Mr B two days later. As a result of the contact, Mr
B understood that the transaction had been cancelled. He then

returned home from Thailand without the jewellery.

In fact the transaction had not been cancelled. Once authorised,
a credit card transaction cannot be cancelled without the
agreement of both the merchant and the cardholder. It seems
the bank told Mr B that the transaction had not been processed,

which is a different matter altogether.

Mr B believes the bank gave misleading information when it
said that the transaction had not been processed - he thought
this meant the transaction could be cancelled by the bank. The
transaction was subsequently processed and the bank attempted,
unsuccessfully, to charge back the transaction. During the
chargeback process the bank obtained the jewellery from the
merchant, and had it valued. The valuation was very close to the

merchant’s valuation and the jewellery was genuine.

Mr B accepted the jewellery from the bank in settlement of his
complaint. While this was a satisfactory outcome, it is not clear
whether the jewellery the bank obtained was the same jewellery

that the merchant intended to give to Mr B.

Ms S cut short her overseas holiday because her

credit card rarely worked. She claimed a substantial

amount in compensation from her bank.

Credit cards - use of card overseas - ruined holiday
- card not accepted by overseas merchants -
compensation for inconvenience - factors to be
assessed - deduction for customer’s failure to

contact bank to make alternative arrangements

Ms S applied for and was issued with a Mastercard by the bank
before her departure on an overseas trip in June 2007. The
Mastercard was issued as a “sign only” card, and was not operable

by use of a PIN or other electronic means.

While Ms S was overseas she was only able to use the card on four
occasions. On other occasions the transactions were declined. As
a result Ms S cut short her holiday and complained that the bank
was aware or should have been aware that the type of card issued
to her would encounter problems. She claimed approximately
$17,000 for numerous expenses incurred as a result of her

inability to use the card.

Upon receipt of the complaint the bank apologised and initially
made an offer of a gift as settlement. When this was declined,
the bank conducted further investigations, again apologised, and
made an offer of settlement of just over $3,000, most of which

was compensation for inconvenience. Ms S rejected the offer.

After investigation I found that there was no doubt Ms S had
experienced difficulties using her Mastercard throughout Europe.

The reason for the difficulties was not clear.

On balance, it was most likely that the problems were either
caused by the merchants’ machines being faulty or by the
incorrect card verification code being entered. The bank was
not responsible for any problems associated with the merchant
machines, as it had no control over the machines used by the

merchants or the maintenance of those machines.

During her time overseas Ms S had attempted to resolve the
problem by going to the Mastercard web site and some of the
local banks in the areas she was visiting. However, she had not

tried to contact her bank in New Zealand to rectify the problem.

The bank provided a reverse charges telephone service for its
customers overseas. If Ms S had used this service the bank could
have made alternative arrangements such as transferring funds
to her Eftpos account or providing an emergency cash advance
to resolve the problem. However, as Ms S had made no effort to
contact the bank in New Zealand these options were not made

available to her.

Giving these findings I concluded, and Ms S accepted, that the

settlement offer made by the bank was reasonable.
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Mr D left an amount unpaid on his credit card after
the due date. He felt that the bank had overcharged
him by charging more than one month’s interest on

the outstanding amount.

Credit card statement - amount unpaid after due
date - interest calculation - contract terms and

conditions

Mr D was accustomed to paying the full outstanding balance on
his credit card statement by the due date. On one occasion, he
paid only $600 of the $800 outstanding by the due date and paid

the remaining $200 early in the next month.

When he received his next monthly statement, the interest
charged to the account was (according to his calculations)
more than one month’s interest on the balance of $200 brought
forward. He asked the bank for an explanation. It said that in
such circumstances it was entitled to charge the account with
interest on the unpaid balance which was outstanding for the
number of days since each unpaid transaction had occurred.
Mr D considered that he should only pay interest on the amount
outstanding during the “current” monthly period and only for the
number of days until he made the payment. He did not consider
that he should have to pay interest for part of the previous
monthly period. He said that the bank was “receiving interest it

was not entitled to beyond the date when he had paid in full”.

Mr D told the bank that he was not satisfied with its explanation

and asked me to review the process.

I asked the bank to provide a copy of the credit card contract
which is set out in the terms and conditions of use booklet given
to each customer. In the booklet it said: “If payment in full is
not made by the pay by date, interest on our current credit card
interest rate for purchases, charges and interest will be charged
on the daily outstanding balance from the transaction
date until the amount is paid in full” (my emphasis). An
investigator from my office explained the terms and conditions
to Mr D, and confirmed that the interest had been calculated as

described in the terms and conditions clause.

Mr D accepted the explanation and agreed that no further action
need be taken. However, he also said that he still considered the

bank’s interest charging policy to be unfair to its customers

Cases 26 and 27

case 26

Cheques

28

Case 29

case 27,

case

37
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Mr M contacted his bank late one day, instructing it

to stop a cheque made out to a company that had

just gone into liquidation. Unfortunately for Mr M,

the cheque had already been presented and paid.

Cheque - stop - dishonour - cut-off times - inter-
bank agreements - misinformed about stopping

a cheque

Mr M gave a company a cheque for around $3,600. The company
presented the cheque and the amount was debited from Mr M’s

account the next day.

The next working day Mr M discovered that the company was in
liquidation. He called the bank at approximately 5.40 pm that
day and asked it to stop the cheque. The bank told Mr M that it
had placed a hold on the cheque. Mr M believed that the funds

would be immediately credited back to his account.

Later that night, Mr M called the bank again to ask why his account
had not been credited. Mr M was told that the cheque had already

been paid and could not be stopped. He was dissatisfied with the

bank’s explanation of events and complained to me.

[ accepted that it was too late for the bank either to stop the

cheque or to initiate a manual dishonour of the cheque because:

+ a stop must be placed on a cheque before it is presented. In
this case, the request to stop the cheque was made after it had

been presented

« it was too late to initiate a manual dishonour of the cheque.
Dishonour cut-off times and clearance times for cheques are
determined by inter-bank agreements and banks’ internal
procedures, not by law. Under the bank’s internal procedures,
a manual dishonour of a cheque has to be initiated by 4 pm on
the day after it is presented so that the bank has sufficient time

to tell the collecting bank about the dishonour.

The bank did not cause Mr M’s financial loss because the cheque
had already been paid by the time Mr M asked for the cheque to
be stopped.

It was unfortunate that the bank misinformed Mr M when he first
enquired about the cheque. He was naturally disappointed and
upset when he found the cheque could not be stopped. With
this in mind, [ recommended that Mr M accept the bank’s earlier
offer of $1,000 compensation, which I considered to be very

reasonable. Mr M did not accept my recommendation.

After Mr and Mrs L's bank told them that they
could stop a cheque within three days of it being
presented, they were upset to discover that this

advice had been incorrect.

Stopping cheques - limited time to stop payment
- bank advised customer had three days to stop
cheque after presented for payment - request to
stop cheque made two days after it was presented

-incorrect advice - cheque cleared

In November 2007, Mr and Mrs L gave a cheque for $3,000 to
their former accountants for payment of fees. The cheque was
hand delivered on a Thursday with strict instructions not to bank
it until the next day. The cheque was presented the next day,

Friday.

The following Monday, because of a dispute with the former
accountants, Mrs L contacted their bank to get urgent information
about the process for stopping personal cheques. A bank staff
member advised Mrs L that the cheque could be stopped and
that they had three business days from when the cheque was
presented in which to do so. Mrs L told the bank that she would
discuss the matter with Mr L and that, if they decided to stop the

cheque, they would do so the next day.

The next day, Tuesday, Mr L contacted the bank and instructed it
to stop the cheque. The bank advised Mr L that the $3,000 would

be credited back to their account within a few business days.

One week later Mr and Mrs L contacted the bank, as the funds
had not been credited to their account. They were told that the
bank had stopped the wrong cheque, and that the cheque for
$3,000 had been cleared. Mr and Mrs L tried unsuccessfully to
obtain important records from their former accountants and had

to instruct new accountants to reconstruct their accounts.

The bank said that it gave incorrect advice about the timeframe

for stopping cheques. It told Mr and Mrs L that:

«in exceptional circumstances only, the bank has 24 hours to stop

cheques

- even if they had been given correct advice, it would not have
been able to stop the cheque. This was because Mrs L first
contacted the bank outside the 24 hour period for stopping

cheques.

Mr and Mrs L were not satisfied with the bank’s response and

complained to me.

The bank confirmed it had given Mrs L incorrect advice about
stopping cheques. Had Mrs L been correctly advised of the very
limited opportunity to stop a cheque, she could have asked the
bank to stop payment on the cheque on the Monday and it would

almost certainly have been stopped.

In those circumstances, I considered it reasonable that the bank
reimburse Mr and Mrs L $4,500. This included compensation
for inconvenience as well as the new accountants’ fee for

reconstructing the accounts.

After further negotiation between the bank and Mr and Mrs L, the

complaint was resolved on this basis.
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Ms P sent Ms C a bank cheque. About a month later

she thought that the cheque had been lost, and

instructed her bank to stop it.

Bank cheques - stopping - limited circumstances
in which payment may be refused - customer
advised bank that cheque appeared to be lost -
cheque stopped - funds returned to customer’s
account - cheque presented for payment three
months later - bank paid bank cheque and froze

customer’s account

In August 2006, Ms P requested a bank cheque for the sum of
$65,000 to be made payable to Ms C. Ms P sent the cheque to
Ms C but did not hear from her or receive a receipt for the cheque.
Ms P thought the cheque had been lost, so on 5 September 2007
she requested the cheque be stopped. Ms P’s bank stopped the
cheque the following day and Ms P’s account was credited with

the sum of $65,000.

Three months later, on 6 December 2006, Ms C deposited the
cheque into her account. Ms C’s bank allowed her access to
the funds and Ms C paid her solicitor for a transaction he was
conducting for her. However, the following day Ms P’s bank
dishonoured the cheque. Ms C’s solicitor asked Ms P’s bank why
the cheque was dishonoured and was told that the bank had
stopped the cheque after being advised by Ms P that it was lost.
Ms P’s bank checked with Ms P about the stopping of the cheque.
She confirmed that she requested the stop because she was
concerned the cheque was lost. Ms P’s bank then advised Ms C’s

solicitor that it had stopped the cheque for a legitimate reason.

A few days later Ms C’s solicitor contacted Ms P’s bank to dispute
the stopping of the cheque and to ask for the cheque to be
honoured. Ms C’s solicitor said that the issuing of bank cheques
was regarded as equivalent to the payment of cash and recipients

of bank cheques can safely rely on them.

Inresponse to Ms C’s solicitor’s letter, Ms P’s bank paid the cheque.
Ms P’s bank then placed a hold on the remaining funds in Ms P’s

account and asked her to reimburse it the sum of $65,000.

It transpired that Ms P and Ms C had been involved in a dispute
over a debt owed by Ms P to Ms C. Ms P had obtained the bank
cheque to pay the funds to Ms C, but Ms C then said that the sum
of $65,000 would not totally extinguish the debt. The dispute
was eventually settled on the agreement that Ms P would transfer
a one-third share in her property to Ms C in satisfaction of the
debt and would pay $4,653.86 as a contribution to Ms C’s legal

costs. Settlement of the transfer occurred on 6 October 2006.

It therefore became apparent that Ms C had no entitlement to the
funds in question. Ms P had satisfied the debt owed to her, apart
from the $4,653.86. There did not appear to be any legitimate
reason for Ms P to hold on to the funds. Once these facts became
clear, Ms P’s bank asked Ms C’s lawyer to return the balance of the

funds that had been paid to Ms C, after the deduction of legal fees.

The lawyer was not very co-operative, but by March 2007 Ms P’s
bank had successfully recovered a large portion of the funds and
released the hold on the remainder of Ms P’s account. In the interim

it had allowed her access to funds that were needed urgently.

Ms P then complained to her bank. She sought direct costs of
$3,133.75 and compensation of $6,000. The bank did not dispute
Ms P’s claim for compensation and initially offered $5,000 in
compensation. It then increased its offer to $6,000. The bank
submitted that account should be taken of the fact that it had
effectively paid the legal costs that Ms P was liable for under the

agreement with Ms C.
Ms P rejected the bank’s offer and complained to me.

In my view the bank was right to not dispute the claim. The
cheque was stopped for a valid reason - the cheque appeared

to be lost.

Bank cheques may only be stopped in limited circumstances. In
accordance with clause 3.4(d) of the Code of Banking Practice, a
bank is not obliged to stop a bank cheque, but may do so if the
cheque has been lost, stolen or returned to the bank. However,
bank cheques cannot be stopped simply because customers
change their minds about a transaction after handing the cheque
to another person or because a transaction between the parties

has broken down through the supply of faulty goods or services.

The bank stopped the cheque for a valid reason and the customer
relied on the bank having stopped the cheque. Ms P genuinely
thought the cheque was lost and advised the bank of that fact.
When the cheque was subsequently presented for payment the
bank should, at the very least, have consulted Ms P before paying
it. Had it done so, it would have become clear that Ms C was not

entitled to the funds.

I accepted that, in assessing what was fair and reasonable
compensation, regard had to be had to the fact that by allowing
the solicitor to retain the $4,653.86 but not deducting that
amount from Ms P’s account when it removed the hold on her
account, the bank had effectively paid the legal costs owed by Ms
P to Ms C. The sum of $4,653.86, taken together with the offer of
$6,000, totalled more than the compensation that was claimed

by Ms P.

I recommended that Ms P should accept the bank’s offer of

$6,000 and the complaint was settled in this way.

The bank stopped the cheque for a valid

reason and the customer relied on the bank

having stopped the cheque.
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Bank cheques may be stopped only for very specific

reasons, and not simply because there has been a

change of mind.

Bank cheques - stopping - limited circumstances
in which payment may be refused - bank cheque
given to pay for car - finance owing on car -
purchaser wanted to ensure clear title - arranged
alternative payment for purchase price -
requested cheque be stopped - cheque presented
for payment - funds appeared in seller’s account

- funds reversed out three days later

In March 2007 Mr K sold his car privately for $23,000, just before
he was to relocate overseas. At the time of the sale the car was
financed and $20,084.91 was owing to the finance company. The
purchaser gave Mr K a bank cheque for the purchase price on 10
March, a Saturday. Mr K deposited the cheque with his bank on 12
March. The funds appeared in Mr K’s account that afternoon but
were removed from the account on 15 March. Mr K was advised
that the purchaser of the car had changed his mind about the
bank cheque and had cancelled it on 11 March. Payment by an

alternative method was made on 12 March.

Mr K complained that by cancelling the bank cheque because the
purchaser had changed his mind about the purchase, the bank
had acted in breach of the Code of Banking Practice. Mr K wanted

the cheque re-issued.

The bank responded by advising Mr K that the purchaser of the
vehicle had not changed his mind about the purchase. He had
requested that the bank cheque be cancelled because he was

concerned to ensure that the finance company was paid so that

he could obtain clear title.

The bank noted that on 12 March the purchaser contacted Mr K to
advise that he had cancelled the bank cheque and to arrange for an
alternative method of payment for the car. After communications
between Mr K and the purchaser, a direct credit was made to the
finance company, for the debt owing on the car, and a direct credit
was made to Mr K, for the balance of the purchase price. The
bank pointed out that re-issuing the bank cheque would result in

unjust enrichment.

Mr K was unsatisfied with the bank’s response, and brought his

claim to me.

Bank cheques may only be stopped in limited circumstances and
cannot be stopped because someone has changed their mind
about a transaction after handing the cheque over for payment.

The bank ought not to have stopped the cheque in this case.

However, Mr K was not out of pocket as a result of the stopped
cheque. He received his money as cleared funds and was able to
draw against it on 13 March. Mr K’s bank had returned the funds
to the bank that issued the cheque, after receiving confirmation

that Mr K had received his monies by other means.

Whilst Mr K accepted that payment had been made by an
alternative method he claimed that, because this occurred more
than 48 hours after the car had been taken away, he had to deal
with the worry that the car had in effect been taken without
proper payment. He said that instead of spending his last few
days in New Zealand with friends, he had spent the majority of
the time on the phone to his bank and the bank that had issued

the bank cheque, causing him unnecessary stress and heartache.

After further discussions with Mr K and the bank, my investigator
facilitated a settlement. The bank agreed to compensate Mr K

$750 for inconvenience and provide him with a letter of apology.

case 30

Foreign exchange and
cross-border transactions
e

31and 32,
(case 31),
(case 32).
case 33
case 34
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Mr T objected to the fact that his bank did not
convert NZ dollars directly into yuan, but first into
US dollars and then into yuan. He felt that this

double handling was costing him money.

Overseasfundstransfer-dualcurrency conversion

- bank policy leads to additional costs

Mr T wanted to transfer funds to China on a regular basis by
online money transfer. He found that his bank refused to convert
his funds directly from New Zealand dollars into Chinese yuan.
Instead it converted NZ dollars into US dollars. These were
forwarded to a Chinese bank, which then converted them to yuan.
Each conversion involved a charge and could involve an exchange
rate loss. Mr T viewed this as double handling, and therefore as

unfair to him.

The bank’s response to his complaint did not satisfy Mr T and he

complained to me.
I found that:

« United States dollars are far more widely accepted overseas

than New Zealand dollars, and

- the bank had adopted a policy whereby cross-border internet

transfers can only occur in United States dollars.

[ found that the bank was not obliged to transfer Mr T’s funds,
and that there is no law requiring transfers to be conducted in a
particular currency. The bank’s policy requiring internet transfers
in US dollars was a feature of the transfer process which should
have been quite apparent to Mr T from the information the bank
gave him. There was no breach of the bank’s contract with Mr T,
and no evidence that Mr T had been misled in any way about the

nature of the service he had chosen to use.

My Terms of Reference state that I have no power to make a
recommendation on a complaint that relates to a bank’s practice
or policy which does not itself give rise to a breach of any
obligation or duty owed to a complainant. Since there had been
no breach of any obligation or duty in this case, I found that Mr

T’s complaint could not be upheld.

[t should have been apparent to the bank that a

transfer of funds between banks in New Zealand did

not need the assistance of a Scottish bank.

Foreign currency term deposit - transfer of funds
to another NZ bank account - error made in
transfer process led to delay in receipt of funds -

extra costs incurred

Mr P wished to transfer money from his foreign currency term
deposit account with one New Zealand bank to his account with
another New Zealand bank. It was critical for him that the money
arrived on time so that a business transaction could take place.
In January 2007 he went to his local branch to enquire whether
the transfer could be conducted in the time available. He was
given an assurance that it could be, and on 27 January 2007 he

arranged for the transfer.

The bank officer assisting Mr P failed to follow the bank’s correct
processes, and the details of a Scottish bank were mistakenly
entered into the recipient field on the telegraphic transfer form,
instead of the New Zealand bank details. When the funds did not
arrive into his New Zealand account on time, Mr P phoned the
bank to find out where they were. He also sent a fax to the bank

and was promised a reply but did not receive one.

The money had been sent to Scotland, and did not reach Mr
P’s intended account until 12 February 2007. By that time the

Scottish bank had subtracted a transfer fee of approximately

$90, and Mr P’s business opportunity had passed.

Mr P complained to his bank, holding it responsible for the fee
deducted by the Scottish bank. Furthermore, he said the bank
had caused him to lose interest over the delay period and that
the delay had caused him considerable embarrassment with his

business colleagues.

The bank did not consider it was responsible. It said that Mr P
had written the details of the Scottish bank on the transfer form.
It believed that it had followed Mr P’s instructions to send the
funds to Scotland and said it had only became aware of the New
Zealand account when it later spoke to Mr P on the telephone and

he provided details of it.

I found that a bank officer had clearly noted down that Mr P
wanted the funds to be transferred to a New Zealand account. 1
was unable to determine which party had written the details of
the Scottish bank on the transfer form, but it should have been
apparent to the bank officer that a transfer of funds between
banks in New Zealand did not need the assistance of a Scottish
bank. It was unacceptable that the funds were in Scotland for
10 days, while Mr P was contacting the bank and trying to locate
them. This undue delay caused him embarrassment with his

business colleagues, and affected his business reputation.

[ considered that the bank ought to reimburse Mr P the fee
charged by the Scottish bank. Additionally, I proposed that it
should pay $1,500 for the inconvenience it had caused and its
failure to assist him when he inquired about the funds. The bank

and Mr P accepted this proposal, and the case was closed.
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The bank officer assured him that funds would

reach the Indian account within three days.

Ms C was taken in by a cunning scam, and

their sender.

forwarded overseas funds deposited into her

account in the form of travellers’ cheques back to

Funds sent to India by telegraphic transfer -
delay in funds reaching final destination caused
cancellation of contract - bank should have

warned customer of possible delay

Mr D needed to send funds to India to pay for a house he had
agreed to purchase. The funds had to reach the contractor in
India within a few days to meet the conditions of the purchase
and sale. When Mr D went to his bank to arrange a telegraphic
transfer he explained the situation to the bank officer with whom
he spoke. According to Mr D, the bank officer assured him that

the funds would reach the Indian account within three days.

Mr D realised that time was short. He contacted the contractor to
confirm that the funds had been sent and to ask for an extra few
days to settle. The contractor agreed to an extension of two days.
When the funds did not arrive within the extended timeframe, the
contractor cancelled the contract, as he was entitled to do under
the conditions of purchase and sale The funds did not arrive until
two days after the contract had been cancelled, eight days after

they were sent from New Zealand.

Mr D claimed losses of approximately $3,000 because of delays
in having the funds returned from India and because of changes

in the exchange rate.

The bank said that the funds were successfully and correctly
transmitted to its correspondent bank in India. The bank felt it
could not be held responsible for the delay in the funds being

transferred within the banking system in India.

[ suggested to the bank that it should have been aware of the
difficulties with transmission of funds within India to their final
destination and should have warned Mr D of possible delay.
He was unaware of such difficulties, but they are well known
within the banking community. Had Mr D been made aware of
the possible delay, he could have made an informed choice on

whether to proceed with the transaction.

Mr D indicated he was prepared to accept $1,500, payable to a
charity of his choice, to settle his complaint. The bank agreed to

this and the complaint was resolved on this basis.

Foreign exchange - travellers’ cheques - fraud
- overseas scam - bank mistakenly paid out on
forged travellers’ cheques - bank sought recovery
of monies from customer - application of payment
by mistake principles - fault on both sides - loss

to be shared between bank and its customer

Ms C had advertised for a new flatmate. She received an approach
from a woman living overseas who said that she would be visiting
New Zealand on an exchange and was looking for a place to live.
The flatmate said that she would send Ms C a month’s rental in
advance. Ms C later received some American Express travellers’
cheques to the value of USD3,500. The cheques were worth more
than the first month’s rent. The flatmate contacted Ms C and said
that her accountant had made a mistake in sending over all the
cheques instead of just enough for one month’s rental. She asked
Ms C to cash the cheques and return the remaining money to her

by money transfer.

Ms C then presented the cheques at her bank, and the converted
funds ($4,570) were deposited into her account. Later the same
dayMs Cwithdrew $4,013in cash from her account and transferred

the money via Intercash NZ back to the overseas flatmate.

The following day the bank dishonoured the cheques, as they
were discovered to be counterfeit. It turned out that Ms C had
been the victim of a scam. The dishonour of the cheques left Ms
C’s account overdrawn. The bank demanded that she repay the
debt, but offered an overdraft facility free of interest and charges.

Ms C was not happy and complained to me.

After investigation I concluded that the payment of the cheques
to Ms C’s account should be treated as a mistaken payment by the
bank. The bank had converted the travellers’ cheques to cash and
had credited Ms C’s account in the mistaken belief (shared by Ms

C) that they were genuine.

I then applied the rules about payment by mistake with reference
to section 94B of the Judicature Act 1908. There was no doubt
that Ms C had altered her position by sending most of the money

back overseas, leaving her with a large debt to the bank.

I concluded that Ms C had acted in good faith in cashing and
depositing the cheques into her account. The story given by the
fraudster seemed genuine, as was the offer to pay one month’s

rent in advance.

However, I was of the view that the fraudster’s request that Ms C
cash all of the cheques she had sent and immediately return most
of the money by way of money transfer was rather suspicious. I
found that Ms C had been careless in not making further enquiries
at the time. She could have simply cashed enough of the cheques
to pay the first month’s rental, and could then have returned the

other cheques (uncashed) to the fraudster.

Inthe circumstances, while Ms C had been careless, it was not fair
that she should have to repay all the money. I took into account
the fact that she had been taken in by a fairly sophisticated
fraudster who had “scammed” many other people. T was also
concerned that the bank officer who received the cheques did not
check the watermark, security thread or holographic foil on the
cheque, as suggested in the acceptance procedure detailed on

the reverse of all American Express travellers’ cheques.

I recommended that the loss be shared equally between Ms C
and the bank, which would mean the bank writing off half the
debt. The bank had already offered Ms C $250 compensation
for inconvenience for the manner in which it had first handled
her complaint, and I concluded that the offer was reasonable. 1

recommended that it should be accepted.

Both Ms C and the bank agreed to accept my recommendation

for settlement.
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Mr G said that, if he had been advised that the
exchange rate had dropped, he would not have

agreed to the transfer on that day.

Foreign exchange transaction - fluctuating
exchange rate - cost of breaking fixed rate
contract - did the customer sustain a loss?

Mr G contacted his bank to arrange the purchase of 400,000
Australian dollars funded from his New Zealand dollar account
with the bank. A fixed rate contract to purchase A$400,000
was arranged on a Friday. The following Monday Mr G contacted
the bank again, and said he needed the funds in Australia the

following day.

The New Zealand dollar had risen against the Australian dollar in
the meantime, and Mr G asked the bank to cancel the fixed rate
contract and get him the best rate then available. He was told

there would be a cost for breaking the fixed rate contract.

The bank officer contacted the foreign exchange department to
obtain the current rate of exchange between New Zealand and
Australian dollars. She then contacted Mr G with the current rate
and he confirmed his acceptance of it. When the bank officer
contacted the foreign exchange dealer to confirm the rate and
arrange the transfer of funds, she was told that the rate was no
longer available. The Reserve Bank had intervened, and the

exchange rate had dropped substantially.

The bank officer and the foreign exchange dealer calculated that,
at the new exchange rate, Mr G would be worse off by more than

$NZ3,000 than if the funds were transferred at the rate previously

arranged, taking into account the cost of breaking the fixed rate
contract. Time was short to arrange the transfer of the funds that
day, as Mr G required, and the bank officer decided to transfer the
funds at the fixed rate. She then emailed Mr G to explain what

had happened and the decision she had made.

Mr G complained that the bank should have consulted him
before completing the transaction. He expected the funds to be
transferred at the rate quoted to him by the bank officer earlier
and believed he had suffered a loss. He said that, if he had been
advised that the rate had dropped, he would not have agreed to

the transfer of the funds that day.

I found that Mr G had given a clear instruction that the funds had
to be transferred on that particular day. When the bank officer
made the decision to transfer the funds at the fixed rate, the
deadline of 4pm to complete the transaction was approaching.
A decision had to be made, and I was satisfied that the bank
officer’s decision to proceed with the transfer at the fixed rate
was the correct one, taking into account Mr G’s earlier direction
that the transfer had to take place that day. Mr G had not suffered
any loss because the rate first quoted was no longer available due

to the drop in the exchange rate.

The bank acknowledged that its staff may not have clearly
explained the market conditions on that particular day and the cost
involved in breaking a fixed rate contract. The bank apologised
to Mr G and offered him a small payment of compensation as a

goodwill gesture. The complaint was settled on this basis.

case 35

case 36,

case 37,

case 38
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Ms P contacted the bank, confident that Mr T had

arranged life or loan protection insurance.

Insurance - life/mortgage protection insurance
- non-existence of insurance discovered after
death of one partner - large loan to service -
no duty on bank to ensure customer has life/

mortgage protection insurance

Ms P’s partner (Mr T) aged 31, died suddenly in April 2007. Ms P
had just found out that she was expecting their first child. Ms P
and the late Mr T had recently bought a new house with a loan of

$480,000. Mr T had handled most of the arrangements.

Ms P contacted the bank, confident that Mr T had arranged life
or loan protection insurance with the bank when they took out
the loan. To her dismay, the bank said that he did not have any

insurance cover.

Ms P later complained to the bank. She asked why the bank had not
discussed life or loan protection insurance with Mr T, or suggested
that he take out insurance when taking on responsibility for such
alarge loan. Mr T was a cautious person and she was certain that
he would have accepted life or loan protection insurance if it was

offered to him.

The bank said that it was satisfied that Mr T had been made aware
that life insurance and loan protection insurance cover was

offered by the bank, but he had not requested any cover.

Following the birth of her baby, Ms P referred her complaint

to me.

[ accepted Ms P’s advice that Mr T would have taken up the offer
of insurance cover had it been raised with him and that it would
have been preferable and probably good practice for the bank
officer to have discussed insurance needs with him. However,
in the absence of any legal duty on the bank to have such a
discussion, I had no basis on which to make a finding against the

bank. Therefore Ms P agreed to withdraw her complaint.

However, the bank agreed to see what it could do to assist Ms
P over the next six months or so until she was able to return to
work. The possibilities included a loan holiday, an interest only
loan for a period of time, and/or the exercise of hardship options

under the Credit Contracts and Consumer Finance Act 2003.

As a result of this complaint the bank changed its policy so that
its customers now need to sign a declaration stating that they
have agreed or declined to complete an insurance needs analysis,

when they obtain a new loan from the bank.

Mr M was killed, leaving his wife with a young child
and a housing loan. When Mrs M discovered that
he had cancelled a loan insurance, she felt that the

bank had acted incorrectly in not consulting her.

Loan insurance - mortgage in joint names -
husband died - wife attempted to activate
insurance - claim declined - unknown to wife,
husband had cancelled policy - policy owned
by husband only - inappropriate for bank to
discuss cancellation of policy with wife at time

of cancellation as she was not a party to it

In April 2005, Mr and Mrs M purchased a new home. Refinancing
and new loan insurance were organised through their bank at the

time of the purchase.

Sadly, in April 2007, Mr M was killed in an accident, leaving
Mrs M with a young child and a housing loan to service.
Shortly afterwards, Mrs M contacted their bank to claim on the
loan insurance. She was advised that the insurance had been
cancelled in accordance with Mr M’s instructions. Mrs M’s lawyer
investigated and discovered that Mr M had contacted their
personal banker and cancelled both a life insurance policy and
a loan insurance policy in August 2006. Mrs M was aware that
Mr M had intended to cancel his life insurance policy because he
was taking out a life insurance policy through a new employer.
However, Mrs M was sure he had never intended to cancel the
loan insurance. She further queried why the bank had cancelled
the policy without requiring her signature or without at least

confirming the cancellation with her.

Mrs M was unsatisfied with the bank’s response to her queries,

and brought her claim to me.

While Mrs M accepted that Mr M had cancelled his life insurance
policy, she maintained that it did not make sense that Mr M would
have cancelled the loan insurance. Mrs M’s name was added to
the property title when Mr and Mrs M refinanced. Mrs M was
sure that her name was added to the new loan insurance policy

documents at that time.

The bank advised my investigator that Mr M was the sole policy
owner of the loan insurance. Following further investigation,
including obtaining a recording of a call that Mr M made to the
bank about cancelling the policies, it became clear that Mr M
had intended to cancel the loan insurance and had given clear
instructions to the bank to cancel both policies. It seemed that Mr
M thought the life insurance provided by his employer would be
enough protection for his needs. The bank stated that, as Mrs M
was not a party to the policies, it would have been inappropriate

to discuss Mr M’s cancellation request with her.

Uponbecoming aware of this further information, Mrs M contacted
my office to say that she accepted that Mr M had intended to
cancel the loan insurance, and did not wish to pursue matters
further. Mrs M was insistent on conveying her heartfelt thanks
to my investigator for all the work she had done. She said that
without my investigator’s assistance she would not have been

able to accept the situation.
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The bank did not explain that Mr G’s mortgage

repayment insurance was automatically cancelled

when he refinanced.

The change to the policy was a significant change,

and the bank ought to have specially drawn

attention to it.

Insurance - mortgage repayment policy when
loan refinanced - customer not advised or offered
alternative cover - circumstances did not allow
reinstatement of policy - bank offered alternative

insurance - customer sought cash remedy

Mr G took out a loan in joint names with his (then) wife. He
arranged and paid a single premium for mortgage repayment
insurance (MRI) in his sole name which provided death only
cover. Five years later Mr G and his wife had separated, and the
secured property had been transferred to his name. He asked
the bank to remove his former wife’s name from the loan account
and to change the loan to his sole name. The bank refinanced
the loan and arranged a new loan with a 25 year term. The bank
did not explain to Mr G that the MRI was specific to the existing
loan, and that it was cancelled automatically when the loan was

refinanced.

Several years passed before the bank discovered the MRI still
existed although the loan to which it referred had been repaid.
Arrangements were made to cancel the MRI, and a rebate on the
premium was paid into Mr G’s account with no explanation. It
was only when Mr G was discussing insurance issues with the
bank at a later stage that he discovered he had no insurance

cover on his loan.

When the bank realised what had happened it offered to arrange
a decreasing term insurance policy to cover the loan but, because
he had received a refund of the premium he had paid for the MRI,
the bank required him to contribute to the cost of the life cover.
Mr G was not satisfied with the bank’s offer. He felt unable to pay
for the life cover and wanted the bank to recompense him for the

errors it had made.

After investigation I concluded that the bank’s error was not in

terminating the original MRI but in failing to:

- tell Mr G that, if he refinanced his loan, he automatically

terminated the insurance cover

- offer him either alternative insurance or a refund of the balance

of the premium.

[ was not able to identify any loss suffered by Mr G as a result
of the bank’s mistakes. The policy originally arranged provided
death cover only, and the bank’s offer to provide equivalent
insurance effectively put him back in the position he was in
before the loan was refinanced. I proposed to recommend that
Mr G should accept the bank’s offer to arrange decreasing life
cover for the remaining term of the loan. I also proposed that
the bank arrange an interest free loan to cover the cost of the
new policy, on the basis that Mr G did not have to repay it until
after the secured term loan was repaid in full. I noted that Mr
G had been inconvenienced by the bank’s errors and suggested
a moderate payment of compensation to be deducted from the

proposed interest free loan.

The bank accepted my recommendation, but Mr G remained
adamant that he should receive substantial compensation from

the bank. He decided not to accept my recommendation.

Travelinsurance - claim declined - policy change -

exclusion of business travel - change not notified

Ms F made a claim on her travelinsurance policy after her handbag
was stolen. Her claim was declined by the bank’s insurer because
one of the purposes of her travel was business related, and the

policy was limited to personal travel.

The bank was of the view that the insurance claim was properly
declined by the insurer. However, with a view to settling the
complaint, the bank made an ex gratia offer to Ms F, which she

declined.

Before April 2006, the insurance policy provided that claims
arising from any business commitment were excluded from cover.
During March 2006, the bank wrote to relevant policy holders and
advised them that a new travel insurance policy was coming into
effect. The letter provided a summary of important changes to
the policy, but referred readers to the enclosed policy document
for full details. The policy document (but not the letter) stated
that travellers were not eligible for cover if one of the reasons for

their overseas travel was a business activity.

[ did not agree with the bank that the wording of the policy before
April 2006 excluded all claims arising out of travel wholly or
partly for business purposes. However, the wording of the policy
from April 2006 onwards was clear - if one of the reasons for

the overseas travel was business related, cover was excluded.

I found that the change to the policy was a significant change,
and the bank ought to have specially drawn attention to it. By
not specially drawing attention to it, it is arguable that the bank
engaged in misleading conduct in breach of the Fair Trading Act
1986, and at the very least breached its obligations under the
Code of Banking Practice to provide timely information to the
customer. [ was, therefore, of the view that the bank should
reimburse Ms F for her loss as if her claim had been accepted by

the insurer.

The bank accepted my view, and I then asked it to propose
a settlement sum which would allow for the appropriate
depreciation of items and the exchange rates that would have
applied when the claim was lodged. Ms F accepted the bank’s
proposed sum of about $4,600.
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Case 40

case 39

Investments
I

Mrs C was unable to carry out vital repairs to her

home or to visit her country of origin.

Investment - unit trusts - fixed interest fund -
freeze on withdrawals from fund - suitability
of investment for complainant’s requirements
- whether complainant was properly advised of
risks associated with investment - facilitated
settlement

In mid 2006, Mrs C received a lump sum of approximately

$125,000 from her late husband’s retirement scheme.

Mrs C, her late hushand and their three children had come to New
Zealand as refugees. The money from Mr C’s retirement scheme

represented all of their savings.

After giving $20,000 to each of her children, Mrs C decided to
invest the balance of the money ($60,000) with her bank. She
met with the bank’s investment adviser, who recommended that
she put the money in a fixed interest unit trust investment fund.
According to Mrs C, the adviser told her that she would earn a
little more interest than if she had her money on term deposit.

No mention was made of any risk attached to the investment.

Mrs C asked whether her children could also invest in the fund.
On the basis of the advice she received, two of them later invested
init.

After a while, Mrs C noticed that her investment was not earning

the interest that she had expected. At about the same time she

had major problems with a leaking roof to her home and an old
hot water cylinder. She was also planning a trip to her country of
origin to try to establish her pension rights there. She booked her
travel and applied to withdraw her money from the fund, to pay

for the overseas trip and the home repairs.

Unfortunately, a few days before Mrs C was due to receive her
money, all withdrawals from the fund were suspended. Mrs C
was devastated, as this meant that she was unable to carry out
the vital repairs to her home or to visit her country of origin. She
lost the deposit on her return airfares, as well as the opportunity
to establish her pension rights, because she had only limited time

to do so.

When the bank was notified of Mrs C's complaint, it accepted
that she had been left in a very difficult situation because the

investment fund had been “frozen”.

After some negotiation, facilitated by my office, the bank offered
to buy out Mrs C’s interest in the investment fund, and that of her

two children as well. It offered to:

+ pay the amounts of the original capital sums invested by Mrs C
and her children, less any interest payments they had received

during the life of the investments
« refund the implementation fees

+ pay Mrs C $2,500 compensation for inconvenience, including

severe stress.

When Mrs C accepted the bank’s offer, her complaint was

settled.
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Mr and Mrs O simply wanted the bank to take over

their frozen investment, with no strings attached.

Investment advice - accessing funds - investment

frozen - interest free loan - provisional settlement

In September 2006 Mr O sold a family home with a view to
purchasing a section to build a new home on. As a result of the
sale Mr O and his wife had $350,000 in their savings account
with the bank. Shortly after this deposit the bank approached Mr
and Mrs O and suggested they talk to one of the bank’s financial
advisers to obtain a better interest rate than they were currently

receiving.

The bank’s representative advised them to move their funds into
a stable capital portfolio which was split between four recognised
mortgage funds. Mr and Mrs O told the adviser they required a

low risk investment with funds available on 30 days’ notice.

In February 2007 Mr and Mrs O found a suitable section and paid
a deposit with an expected date of final settlement in late March

2008.

When this date was approaching they notified the bank that they
needed to withdraw the funds, only to be informed that one of
the mortgage funds had been frozen. This resulted in a shortfall
of approximately $100,000 in the funds which were needed to

continue with the building of Mr and Mrs O’s new home.

Two payments were received from the frozen fund, reducing the

shortfall to $88,000.

The bank offered Mr and Mrs O an interest free loan over a three

year period on the understanding it was secured by a second
mortgage on Mr and Mrs O’s property and that they assign all
rights in the frozen investment to the bank. The bank’s offer was
made on the condition it was accepted as full and final settlement

of their complaint.

Mr and Mrs O were concerned the frozen fund might not be fully
accessible within two years, leaving them with a debt to the bank
that they would be unable to repay when it fell due. This would
also have been the case if there had been a shortfall in the funds
after winding up the investment. They simply wanted the bank to

take over the investment with no strings attached.
The matter was referred to me.

My investigator was then able to facilitate a resolution whereby
the bank agreed that the offer was an interim settlement and that
it would look favourably upon any requests for an extension to the
interest free loan if the winding up of the mortgage fund had not
been completed by the end of three years. The bank also agreed
that T would not be precluded from considering the complaint

further if necessary.

The complaint was provisionally settled on that basis.
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